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Court of Appeals of the District of Columbia 


No. 5808. 

William J. Lawler, Appellant, 

vs. ! 

Capital City Life Insurance Company, Inc., 

a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. i 


No. 78082. 

William J. Lawler, Plaintiff, 

vs. 

j 

Capital City Life Insurance Company, Inc., 
a Corporation, Defendant. 

i 

United States of America, 

District of Columbia , ss: 


Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washingtoii, in said 
District, at the times hereinafter mentioned, the following 
papers were filed, and proceedings had in the above-entitled 
cause, to wit: 


1 Declaration. 

Filed May 6, 1930. 

i 

In the Supreme Court of the District of Coluhabia. 

| 

At Law. 

78082. ! 

I 

William J. Lawler, Plaintiff, 

vs. 

Capital City Life Insurance Company, Inc., 
a Corporation, Defendant. 

The plaintiff, William J. Lawler, sues the defendant 
Capital City Life Insurance Company, Incorporated, a cor- 

1—5808a ! 
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2 W. J. LAWLER VS. CAPITAL CITY LIFE INS. CO. 

poration, for that heretofore, on to wit; September 27th, 
1929, and for some time prior thereto the defendant was 
the owner of and in complete possession and control of the 
building and premises known as lot 803 in square 488, the 
same being premises 507 E Street Northwest, in the City 
of Washington, District of Columbia, which said building 
was then and there used for business and the purpose of 
renting places of business therein to tenants for hire, and 
on the south side, known as the front of said building, 
facing on E Street Northwest, there now is and before and 
on the day aforesaid was a certain stairway leading from 
the public sidewalk to the entrance of said building, that 
on the landing of said stairway several feet above the side¬ 
walk and immediately at the entrance to said building were 
iron railings attached to said building and supporting said 
stairway on both sides thereof and for the protection of 
persons entering or leaving said building, that said stair¬ 
way was used for the purpose of permitting people to enter 
and leave said building. 

And the plaintiff avers that it thereupon became and 
was the duty of the said defendant to use due and 
2 proper care to keep said property in such condition 
as to render the same reasonably safe for use by 
persons entering or leaving said building or for those being 
in or upon said premises. 

And the plaintiff avers that the defendants, disregarding 
their said duties in the premises, negligently and carelessly 
failed and neglected to exercise due and proper care to keep 
the said property in such condition as to render the same 
reasonably safe for the use of persons entering, leaving, or 
being upon said premises, by reason whereof said stairway 
had become and was at the time aforesaid, and for some 
time prior thereto, had been in an unsafe and dangerous 
condition in that the framework into which was fastened 
the iron railings supporting and protecting said stairway 
landing had become rotted and worn so that the said rail¬ 
ings were not secure and safe but were loose and partially 
unattached and rendered the same dangerous and unsafe 
to persons being upon said landing or entering or leaving 
said building. And on the day and year aforesaid, while 
the plaintiff was lawfully upon the said stairway landing 
and leaving the said building, and while he was in the 
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exercise of due care and caution for his own safety, being 
over against said railing on the east side of said platform, 
the said railing became completely unfastened add thereby 
causing the said plaintiff to fall or be thrown, yfith great 
force and violence, down upon the concrete and into an 
opening directly under said stairway of said property, 
whereby and as a result thereof he suffered severe and 
permanent injuries in and about the head, body and limbs, 
in that he became unconscious and suffered concussion of 
the brain, possible fracture of the skull, severe add numer¬ 
ous bruises to the head, back and body; the muscles of the 
shoulder and neck have been strained and injured; 
3 he suffered a profound shock to his nervous system, 
and he is unable to obtain his natural rest and sleep; 
his memory has become permanently impaired; de is and 
for a long time will continue to suffer constant pdins in the 
head and serious and severe dizzy spells; he ha$ suffered 
and endured great pain and mental anguish and in the 
future will continue to so suffer; that as a direct result of 
said injuries he was confined to the hospital for a long 
period of time; he has incurred large hospital and medical 
bills in the treatment of his injuries, and will continue to 
incur medical bills and medical expenses in a large sum in 
an effort to become cured of said injuries; that asja further 
direct result of said injuries he has been unable to follow 
his usual occupation as a cement mason and as; a conse¬ 
quence he has lost his income and will for some time in the 
future be unable to earn any income whatever, all to his 
damage in the sum of Twenty Five Thousand ($25,000.00) 
Dollars. 

Wherefore the plaintiff brings this suit and claims dam¬ 
ages of the defendant in the sum of Twenty Five Thousand 
($25,000.00) Dollars, besides the costs of this suitl 

LESTER WOOD, 
Attorney for Plaintiff . 

Demurrer. 

! 

Filed May 27,1930. 

# * * * * * i * 

Now comes the defendant in the above-entitled cause and 
by and through his attorneys states that the Declaration 
filed therein is bad in substance. 

i 

i 

i 


i 

l 


i 
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Among the points to be argued in support of the 

4 Demurrer are: 

1. The Declaration does not state that the alleged 
faulty condition of the railings of the stairway set forth 
therein, was known to the defendant. 

2. And for such other and further reasons as may be 
advanced at the hearing hereof. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for Defendant . 

Lester Wood, Esq.: 

Please take notice that the above Demurrer will be di¬ 
rected to the attention of the Court on Friday, June 6,1930, 
at ten o’clock, or as soon thereafter as counsel may be 

V| po 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for Defendant . 

Memorandum . 

June 6, 1930.—Demurrer to declaration sustained; 10 
days to file an amended declaration. 

Amended Declaration. 

Filed June 16, 1930. 

******* 

The plaintiff, William J. Lawler, sues the defendant 
Capital City Life Insurance Company, Incorporated, a cor¬ 
poration, for that heretofore, on to wit; September 27th, 
1929, and for some time prior thereto the defendant 

5 was the owner of and in complete possession and 
control of the building and premises known as lot 803 

in square 488, the same being premises 507 E Street, North¬ 
west, in the City of Washington, District of Columbia, 
which said building was then and there used for business 
and the purpose of renting places of business therein to 
tenants for hire, and on the south side, known as the front 
of said building, facing on E Street, Northwest, there now 
is and before and on the day aforesaid was a certain stair- 
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way leading from the public sidewalk to the entrance of 
said building, that on the landing of said stairway several 
feet above the sidewalk and immediately at the entrance to 
said building were iron railings attached to said | building 
and supporting said stairway on both sides thereof and for 
the protection of persons entering or leaving said build¬ 
ing, that said stairway was used for the purpose of per¬ 
mitting people to enter and leave said building. 

And the plaintiff avers that it thereupon became j and was 
the duty of the said defendant to use due and proper care 
to keep said property in such condition as to render the 
same reasonably safe for use by persons entering or leav¬ 
ing said building or for those being in or upon said prem¬ 
ises. 

And the plaintiff avers that the defendant, disregarding 
its said duties in the premises, negligently and carelessly 
failed and neglected to exercise due and proper! care to 
keep the said property in such condition as to render the 
same reasonably safe for the use of persons entering, leav¬ 
ing, or being upon said premises, by reason whereof said 
stairway had become and was at the time aforesaid, and 
for some time prior thereto, had been in an unsafe hnd dan¬ 
gerous condition in that the framework into whjich was 
fastened the iron railings supporting and protecting 
6 said stairway landing had become rotted ahd worn 
so that the said railings were not secure and safe 
but were loose and partially unattached and rendered the 
same dangerous and unsafe to persons being upon said 
landing or entering or leaving said building, and Said de¬ 
fendant at the time aforesaid, knew or bv the exercise of 
reasonable care should have known of the dangerous and 
unsafe condition of the railing of the said stairway. And 
on the day and year aforesaid, while the plainljiff was 
lawfully upon the said stairway landing and leading the 
said building, and while he was in the exercise of due care 
and caution for his own safety, being over against said 
railing on the east side of said platform, the said rail¬ 
ing became completely unfastened and thereby causing the 
said plaintiff to fall or be thrown, with great force ind vio¬ 
lence, down upon the concrete and into an opening directly 
under said stairway of said property, whereby and as a re¬ 
sult thereof he suffered severe and permanent injuries in 
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and about the head, body and limbs, in that he became un¬ 
conscious and suffered concussion of the brain, * (possible 
fracture of the skull,)* severe and numerous bruises to the 
head, back and body; the muscles of the shoulder and neck 
have been strained and injured; he suffered a profound 
shock to his nervous system, and he is unable to obtain his 
natural rest and sleep; his memory has become perma¬ 
nently impaired; he is and for a long time will continue to 
suffer constant pains in the head and serious and severe 
dizzy spells; he has suffered and endured great pain and 
mental anguish and in the future will continue to so suffer; 
that as a direct result of said injuries he was confined to 
the hospital for a long period of time; he has incurred large 
hospital and medical bills in the treatment of his injuries, 
and will continue to incur medical bills and medical 
7 expenses in a large sum in an effort to become cured 
of said injuries; that as a further direct result of 
said injuries he has been unable to follow his usual occupa¬ 
tion as a cement mason and as a consequence he has lost his 
income and will for some time in the future be unable to 
earn any income whatever, all to his damage in the sum of 
Twenty Five Thousand ($25,000.00) Dollars. 

Wherefore the plaintiff brings this suit and claims dam¬ 
ages of the defendant in the sum of Twenty Five Thousand 
($25,000.00) Dollars, besides the costs of this suit. 

LESTER WOOD, 
Attorney for Plaintiff. 

Motion for Bill of Particulars. 

Filed June 21, 1930. 

• **#**• 

Now comes the defendant in the above-entitled cause, 
and by and through his attorneys moves the Court that the 
plaintiff be required to furnish the defendant with a Bill 
of Particulars respecting the precise character and nature 
of the injuries that he alleges he sustained, together with 
the items of expenses for medical and hospital bills which 
he has incurred in connection with such injuries. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for Defendant. 

* Words deleted by leave to amend granted June 27/30. 
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| 
i 

j 

Lester Wood, Esq.: 

Please be advised that the above Motion Will be di- 

8 rected to the attention of the Court on Friday, June 
27, 1930, at ten o’clock, A. M., or as soon thereafter 

as counsel may be heard. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for Defendant. 

i 

Memorandum. 

i 

i 

June 27, 1930.—Motion for bill of particulars overruled. 
Leave granted to strike certain words from amended 
declaration. 

Plea. 

Filed July 2, 1930. 

i 

****** ; * 

Now comes the defendant, Capital City Life Insurance 
Company, Inc., and for Plea to the Amended Declaration 
filed herein states that on the 27th day of September, 1929, 
the defendant was the legal owner of premises 507 E Street, 
N. W., in the City of Washington, and admits that on the 
day and year mentioned there was existing a certain stair¬ 
way leading from the sidewalk to the principal entrance of 
said building, together with a landing at the to]b of said 
stairway, but the defendant denies that the said j stairway 
or the superstructure of the building to which it gave en¬ 
trance was at the time alleged in said Amended j Declara¬ 
tion under the control of the defendant, but avers that the 
stairway and the premises to which it admitted of entrance, 
was in the possession and under the control of all organi¬ 
zation of which the plaintiff was, on the 27th day of Sep¬ 
tember, 1929, a member, and the defendant denies 

9 that he owed or owes any duty to the plaintiff in the 
premises as is alleged in the Declaration and 

Amended Declaration by him filed. 

And for a second Plea to the Amended Declaration filed 
herein, the defendant states that it came into the legal pos¬ 
session of the premises recited therein but a short time 

i 

! 

i 
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prior to the 27th day of September, 1929, and that it did 
not take actual possession of the said premises for a con¬ 
siderable period of time after it had acquired legal posses¬ 
sion of the same, and not until considerably after the 27th 
day of September, 1929, and that at no time did the defend¬ 
ant have any knowledge of the alleged faulty condition of 
the* stairway and railings which existed on the 27th day of 
September, 1929, as is alleged in said Amended Declaration. 

And the defendant specifically denies guilt of each and 
every allegation of negligence to it attributed by the plain¬ 
tiff. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for Defendant. 

Joinder in Issue. 

Filed August 12, 1930. 

******* 

The plaintiff joins issue on the pleas of the defendant 
Capital City Life Insurance Company, Inc., a Corporation, 
filed herein. 

LESTER WOOD, 
Attorney for Plaintiff. 

10 Notice of Trial. 

To Messrs. Chas. S. Baker and Benj. L. Tepper, Attorneys 
for Defendant: 

Please take notice that the issue joined herein will be tried 
at the next term of Court. 

LESTER WOOD, 
Attorney for Plaintiff. 

Note of Issue. 

The style of this suit is as above set forth, Lester Wood, 
is attorney for the plaintiff and Messrs. Chas. S. Baker, 
and Benj. L. Tepper, are the attorneys for the defendant. 

Memoranda. 

April 21, 1932.—Jury sworn and respited. 

April 22, 1932.—Jury sworn. Verdict for Defendant by 
direction of Court. 


i 
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I 

I 

I 

I 

j 

Motion for a New Trial. j 

Filed April 27,1932. | 

* * • * * * * 

i 

I 

i 

Now comes the plaintiff, by his attorney, and moves the 
Court to set aside the verdict rendered herein on| the 22nd 
day of April, 1932, in favor of the defendant, by the direc¬ 
tion of the Court, and grant him a new trial, upon 
11 the following grounds: 

(1) The verdict is contrary to the evidence. 

(2) The verdict is contrary to law. 

(3) The verdict is not sustained by the evidence. 

(4) Because of error committed by the Court ini instruct¬ 
ing the jury to return a verdict for the defendant. 

(5) Error of law occurring at the trial. 

(6) For other reasons apparent of record. I 

LESTER WOOD, 
Attorney for Plaintiff. 

I 

i 

To Charles S. Baker, Benjamin L. Tepper, Attorneys for 
Defendant: 

Please take notice that the above entitled motiqn will be 
set for hearing at such time as may be convenient to the 
Mr. Justice Luhring. The Rules require that if yoiu oppose 
the motion, you shall, within five days of the datq of serv¬ 
ice of a copy upon you, or such further time as tjie Court 
may grant, or as the parties to this suit may agree upon, 
file in reply with the clerk of the Court a statement of the 
authorities upon which you rely and serve a copy thereof 
upon counsel for the Plaintiff. 

LESTER WOOD, 
Attorney for Plaintiff. 

i 

j 

Service of copy of the above motion and notice and state¬ 
ment of Point and Law accepted this 27 day of April, A. D., 
1932. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for Defendant. 


2—5808a 
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12 Supreme Court of the District of Columbia. 

Monday May 9, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

******* 

Upon consideration of the motion for a new trial filed 
herein the same having been duly argued and submitted to 
the Court it is ordered that said motion be, and the same 
is hereby overruled and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff take nothing by 
this action that defendant go hence without day be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

To the foregoing judgment the plaintiff by his attorney 
of record, in open Court, notes an appeal to the Court of 
Appeals of this District; whereupon, an undertaking to act 
as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memorandum. 

May 16, 1932.—Undertaking on appeal with U. S. F. & 
G. Co., surety, approved and filed. 

Assignment of Errors. 

Filed May 26, 1932. 

******* 

The Court erred: 

(1) The Court below erred in allowing some of 

13 the plaintiff’s witnesses to testify on cross-examina¬ 
tion concerning subsequent repairs to the stair 

railing in question. 

(2) The Court below erred in permitting the plaintiff 
to be recalled and submitted to further cross-examination 
by the defendant’s counsel after the plaintiff’s counsel had 
announced his case was closed. 
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(3) The Court below erred in allowing the testimony of 
the plaintiff concerning whether he would submit to a 
physical examination by the defendant’s physician. 

(4) The Court below erred in granting the defendant’s 
motion for directed verdict. 

(5) The Court below erred in instructing the jury to 

return a verdict for the defendant. ! 

i 

(6) The Court below erred in overruling | plaintiff’s 
motion for new trial. 

LESTER WOOD, 
Attorney for Plaintiff. 

Service of copy of the foregoing Assignment I of Errors 
acknowledged this 25th day of May, 1932. 

CHAS. S. BAKER, 

BENJ. L. TEPPPR, 
Attorneys for Defendant. 
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Memoranda. 


June 1, 1932.—Stipulation agreed to and signed by 
counsel for plaintiff and defendant. Time to spbmit Bill 
of Exceptions extended to and including June 28,1932. 

July 1, 1932.—Stipulation agreed to and signed by 
counsel for plaintiff and defendant. Time to submit Bill of 
Exceptions extended to and including July 12, 1932. 

July 12, 1932.—Proposed Bill of Exceptions and Notice, 
filed. | 

August 19, 1932.—Time for settling and signing the Bill 
of Exceptions, and Amendments thereto, extended to and 
including October 3, 1932. ! 

August 29, 1932.—Order of Court of Appeals extending 
time to file transcript of record to and including October 
10, 1932, filed. 


Supreme Court of the District of Columbia. 

Monday, October 3, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

* * * « * * # 

i 

Come now the parties hereto by their respective attorneys 
of record, and thereupon plaintiff by his attorney 6f record 

i 

! 

i 

| 

i 


i 
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presents to the Court the Bill of Exceptions taken at the 
trial of this cause, and prays that the same be signed and 
made of record nunc pro tunc, which is hereby accordingly 
done. 

15 Designation of Record. 

Filed May 26,1932. 

******* 

Declaration. 

Demurrer to Declaration filed by defendant. 

Memo. Demurrer to Declaration sustained. 

Amended Declaration. 

Motion of defendant for Bill of Particulars. 

Memo. Motion of defendant for Bill of Particulars over¬ 
ruled. 

Memo. Stipulation agreed to and signed by counsel for 
plaintiff and defendant. 

Plea of defendant. 

Joinder of Issue, notice, note of issue. 

Memo. Jury sworn and respited. 

Memo. Verdict for defendant bv direction of Court. 
Motion for new trial filed and entered. 

Memo. Motion for new trial submitted, overruled and 
judgment for defendant on verdict for costs. Appeal 
noted. Bond $100.00 or $50.00 cash. 

Undertaking on Appeal for costs with U. S. F. & G. Co., 
surety approved and filed May 16th, 1932. 

Assignment of Errors. 

Memo. Bill of exceptions signed and made a part of the 
record on appeal. 

This designation of record. 

LESTER WOOD, 
Attorney for Plaintiff. 

i 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 15, both inclusive, toibe a true 
and correct transcript of the record, according! to direc¬ 
tions of counsel herein filed, copy of which is ijiade part 
of this transcript, in cause No. 78082 at Law* wherein 
William J. Lawler is Plaintiff and Capital City Life Insur¬ 
ance Company, Inc., a Corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my jname and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of October, 1932. 


[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

i Clerk . 


17 In the Supreme Court of the District of Columbia 


At Law. 


No. 78082 


William J. Lawler, Plaintiff, 


vs. 

Capital City Life Insurance Company, Inc., a Corporation. 


Chas. S. Baker & Benj. L. Tepper, 

1235 Shoreham Building, 

Attorneys for Defendant: 

Please take notice that the within bill of exceptions will 
be called to the attention of and submitted to the Court on 
August 11, 1932, at ten o ’clock, A. M. or as soon thereafter 1 
as counsel can be heard, for the purpose of having the same 
signed and sealed by the Court. 

LESTER WOOD, | 
LESTER WOOD, 

918 F Street N. IF., 
Attorney for Plaintiff . 


i 
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Service of the foregoing notice and copy of said bill of 
exceptions acknowledged this 12th dav of July, 1932. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 

By LOUISE GOTT. 

CHAS. S. BAKER & 

BENJ. L. TEPPER, 

1235 Skoreham Building, 
Attorneys for Defendant. 

Approved as to accuracy. 

B. L. TEPPER, 

AtVy for Deft. 

M. 86, P. 103. 

18 In the Supreme Court of the District of Columbia. 

At Law. 

No. 78082 

William J. Lawler, Plaint iff, 

vs. 

Capital City Life Insurance Company, Inc., a Corpora¬ 
tion, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on for trial be¬ 
fore Mr. Justice Luhring of the Supreme Court of the Dis¬ 
trict of Columbia, and a jury, on the 21st day of April, 
1932. Thereupon and thereafter, the plaintiff, to maintain 
the issues on his part joined, produced the following wit¬ 
nesses : 

Clarence Dodge, who upon oath testified in substance as 
follows: That he was the Vice President of Weaver 
Brothers, Inc., a Real Estate Company of the District of 
Columbia and that acting in that capacity for the said 
Real Estate Company he was familiar with the contract of 
sale for the sale of property known as 507 E St., N. W., 
Washington, D. C., from the Operative Plasterers’ & 
Cement Finishers’ International Association, Local No. 96, 
of Washington, District of Columbia, to Charles R. Allen, 
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i 

i 

and that Charles R. Allen acted as the agent of the Capital 
City Life Insurance Company, Inc. the defendant, in the. 
purchase of the said property 507 E St., N. W., Washing¬ 
ton, D. C. That he had signed the contract of sale for 
Weaver Brothers, Inc., as its Vice President and | as agent 
for the seller, the Operative Plasterers’ & Cenient Fin¬ 
ishers’ International Association, Local No. 96. The con¬ 
tract of sale herein mentioned was exhibited to the witness 
Dodge, -hereupon the witness identified the said contract of 
sale which was introduced in evidence : (marked 
19 “Plaintiff’s Exhibit No. 1”) as being the contract of 
sale involved in the Real Estate transaction 

i 

Whereupon the plaintiff, further to maintain the issues 
on his part joined, called a witness Charles F. O’Brien, 
who having been first duly sworn, testified in substance as 
follows: 

That he was a member of the Operative Plasterers’ & 
Cement Finishers’ International Association, Local No. 96, 
of Washington, D. C. and that as a member of said Union 
he had been appointed a member of the building committee 
which was authorized by said Union to transact the neces¬ 
sary business incidental to the sale of 507 E Stj, N. W., 
Washington, D. C., the Union Headquarters, and the build¬ 
ing owned by the said Union. That as a member of the 
building committee of the said Union he had signed with 
other members of the committee the contract of sale for the 
sale of the said property 507 E St., N. W. j 

Hereupon the witness identified the contract of! sale for 
the sale of 507 E St., N. W., previously introduced in evi¬ 
dence by the plaintiff as the contract of sale involved in the 
sale of 507 E St., N. W., and identified his signature 
thereon. 

The witness Charles F. O’Brien further testified that the 
building was sold by the Union, Local No. 96 to thq Capital 
City Life Insurance Company, Inc., on or about June 29, 
1929 and that when this sale took place it was agreed that 
the Union would remain in the building as tenants of the 
new purchaser, the Capital City Life Insurance Company 
until such time as the Union could find a new location; that 
that was the reason why the stipulation “the sellers agree 
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to remain in possession as tenants by sufferance of that 
portion of the property not occupied by the tenant in the 
front basement shop and to execute at the time of settle¬ 
ment the usual 30-day agreement between the landlord and 
tenant, agreeing to pay rent in advance at the rate of $5.00 
per month, for a period not to exceed 90 days and heating 
the building during such months as heat may be necessary,’’ 
was contained in the agreement for the sale of the 
20 said property; That on the evening of September 27, 
1929, while a meeting of the Union was in progress 
an accident in the front of the premises took place and that 
the plaintiff, William J. Lawler had been injured as a re¬ 
sult thereof, but that he did not see the accident. That the 
Operative Plasterers’ & Cement Finishers’ International 
Association, Local No. 96, as far as he knew, had not been 
incorporated and therefore, was not a corporation, but that 
it was a Union or Association with officers elected by the 
body from time to time. That the other members of the 
building committee acting for the Union and who also 
signed with him the contract of sale were John H. Elliott, 
James R. McClellan, Jr., and J. D. Quigley; that after the 
sale of 507 E St., N. W., to the Capital City Life Insurance 
Company on or about June 29, 1929, the Union continued to 
occupy the premises as tenants and that there was a barber 
shop in the basement of said building which had occupied 
the basement before the sale and continued to occupy the 
same after the sale of the property to the Capital City Life 
Insurance Company, but that the tenant in the basement 
who conducted a barber shop paid his rent to the Capital 
City Life Insurance Company; that the Union was notified 
by the Capital City Life Insurance Company to instruct the 
tenant in the basement conducting a barber shop to pay 
his rent to it, the Capital City Life Insurance Company 
after the sale of the premises and that the tenant in the 
basement did thereafter pay his rent to the Capital City 
Life Insurance Company and not to the Union. The wit¬ 
ness O’Brien further testified that he had known the plain¬ 
tiff William *J. Lawler before September 27, 1929, the night 
of the accident, for some time, and that prior to that date 
the plaintiff, William J. Lawler was in good health and 
physical condition, but that after the accident on September 
27, 1929, his condition was not the same, that he did not 
act the same, that he did not appear the same and was not 
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able to carry on a conversation without displaying 
21 a loss of memory in remembering names and words 
which before the accident he had no difficulty in 

doing. 

Whereupon the plaintiff, further to maintain the issues 
on his part joined, called a witness Harry Elliott, who, 
having been first duly sworn, testified in substance as 
follows: 

That he was a member of the Operative Plasterers’ & 
Cement Finishers’ International Association, Local No. 96, 
of Washington, District of Columbia, and that as a; member 
thereof he had been appointed to serve as a member on 
the building committee for the association and had signed 
the contract of sale for the sale of premises known as 507 
E St., N. W., to the Capital City Life Insurance Com¬ 
pany, Inc. 

Whereupon plaintiff, further to maintain the issues on 
his part joined, produced certified copy of Deed by and 
between James H. Elliott, James Crawford and! Thomas 
0 ’Donnell, trustees, acting pursuant to a resolution, passed 
at a meeting of the Operative Plasterers’ & Cement Finish¬ 
ers’ International Association, Local No. 96, Washington, 
D. C., parties of the first part and Charles R. Allen, Wash¬ 
ington, D. C., party of the second part which was offered 
and received in evidence and marked “Plaintiff’s! Exhibit 
No. 2”; that certified copy of a deed by and between Charles 
R. Allen, party of the first part and the Capital City Life 
Insurance Company, a corporation, the defendant herein, 
party of the second part was also offered and accepted in 
evidence and marked 4 ‘Plaintiff’s Exhibit No. 3”;! the wit¬ 


ness Elliott was asked whether he had signed these two 
instruments as trustee for the Operative Plast0rers’ & 


Cement Finishers’ International Association, Loc^l No. 96, 
and replied that he had signed both instruments in the 


capacity of trustee. 


Whereupon the plaintiff, further to maintain the issues 
on his part joined, called a witness Phillip Floifia, who 
having been first duly sworn, testified in substance as 
follows: 


i 

! 

i 


i 

i 
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22 That his occupation was that of a barber and that 
as such he occupied the basement of 507 E St., N. W., 

Washington, D. C., where he conducted a barber shop; that 
he occupied this basement as a barber shop during the 
summer of 1929 and prior thereto and also subsequent 
thereto; that he had originally rented the basement for 
the purposes of carrying on a barber shop from the Op¬ 
erative Plasterers’ & Cement Finishers’ International 
Association, to whom he paid his rent; that sometime 
during the summer of 1929, the Plasterers’ Union sold 
the premises known as 507 E St., N. W., to the Capital 
City Life Insurance Company, the defendant herein, ac¬ 
cording to information received by him; that on or about 
the 1st of August, he was notified to pay his rent for the 
basement as a tenant of the basement of 507 E St., 
N. W., to the Capital City Life Insurance Company, 
the defendant, who, he was given to understand had 
purchased the building and that thereafter he paid his 
rent to the Capital City Life Insurance Company 
until he vacated the premises at a subsequent date; 
that the Union occupied the building above him after the 
supposed sale for a period of three or four months. Here¬ 
upon the witness identified a letter dated August 9, 1929, 
signed by R. H. Walker, Vice President of the Capital 
City Life Insurance Company, the defendant, addressed 
to the Operative Plasterers’ & Cement Finishers’ Inter¬ 
national Association, Local No. 96, as a letter advising 
the Union to instruct Joseph Floria to pay his rent to it, 
the Capital City Life Insurance Company, the defendant 
herein, as a result of it having purchased the building at 
507 E St., N. W., which was marked “Plaintiff’s Exhibit 
No. 4” and introduced in evidence. 

Whereupon the plaintiff, further to maintain the issues 
on his part joined, he having been first duly sworn, tes¬ 
tified in substance as follows: 

That he lived at 1009 Rhode Island Ave., N. W., Wash¬ 
ington, D. C., and that he was forty-five years of age; 
that his occupation was floor finisher and that he 

23 was a member of the Plasterers’ & Cement Finish¬ 
ers’ International Association, Local No. 96, of 

Washington, D. C., and that on September 27, 1929, he 
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was employed by Irskine R. Fisher & Company, as floor 
finisher and foreman on a job in operation for the Irskine 
R. Fisher Company, and that it was necessary for him 
to leave this work earlier than usual in order that he 
could go to the Local No. 96, meeting held at 307 E St., 
N. W., on the evening of that date, September I 27, 1929, 
in order that a fellow employee working under him could 
turn in a certain book to comply with certain Union regu¬ 
lations and for the purposes of securing additional help 
in addition to attend the said meeting; that he arrived 
at the meeting being held at 507 E St., N. W.,! at about 
eight o’clock the evening of September 27, 192^, and at¬ 
tended to the necessary business for which hej went to 
the meeting. The plaintiff further testified that the en¬ 
trance to the premises known as 507 E St., N. W., where 
the Union meeting was being held was composed of an 
iron stairway leading into the main entrance of the build¬ 
ing and that this iron stairway had iron railings! attached 
to the building and supporting the stairway on both sides 
of the stairway; that the stairway was composed! of about 
seven steps leading up to a landing immediately! in front 
of the door into the building and that the height from 
the sidewalk of this landing immediately in froht of the 
door was approximately four and one-half or five * feet; 
that the areaway immediately under the stairway was 
approximately four feet, three inches in depth £rom the 
public sidewalk. 

i 

Hereupon the plaintiff identified photographs offered 
by counsel for the defendant and his own j counsel, 
both of which photographs by agreement of! counsel 
for both sides and the permission of the Court were 
allowed to be exhibited and introduced in evidence, one 
of which was produced by the Defendant’s counsel and 
marked “Plaintiff’s Exhibit No. 5” and the other of which 
was produced by the plaintiff’s counsel and marked 
24 “Plaintiff’s Exhibit No. 6,” as being phonographs 
of the front entrance to the building known as 507 
E St., N. W.; that these photographs were caused to be 
taken by the plaintiff and the defendant; that the iron 
stairway, the iron railing, the areaway immediately under¬ 
neath the stairway and the entrance to the building was 
as shown in said photographs* 

i 

! 

I 

i 

! 

i 

i 
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Thereupon the plaintiff further testified, that upon leav¬ 
ing the building on the evening of September 27, 1929, 
at about nine o’clock, he met an old-time acquaintance on 
the iron landing of the stairway immediately in front of 
the door to the building and stopped to talk to him; that 
while talking to him, several other members started to 
come out of the building and that upon seeing this, he, 
the plaintiff, stepped to one side, the east side, and that his 
friend to whom he was talking stepped to the other side, 
the west side, to allow the other members coming out of 
the building to go by; that upon doing so, he leaned with 
the back of his body up against the east top railing of 
the iron stairway which was attached to the building; 
that the iron railing gave way from its attachment to 
the building causing him to fall backward from the iron 
platform on top of the iron stairway immediately in front 
of the door of the building to the concrete sidewalk be¬ 
low the iron stairway, striking his head on the cement 
sidewalk, then rolling over and falling on down into the 
areaway underneath the iron stairway; that he did not 
remember anything after that and that the first time he 
did remember what had occurred he was in Casualty Hospi¬ 
tal; that he remained in Casualty Hospital until the 16th 
day of October, 1929, at which time he returned to his 
home; that while at Casualty Hospital he remained con¬ 
stantly in bed with the exception of the last few days, 
while there, when he was permitted to get up at inter¬ 
vals ; that after returning to his home at 1009 Rhode Island 
Ave., N. W., he was unable to return to his work and re¬ 
mained at home; that he did not return to work until 
25 on or about January 23, 1930; that after going back 
to work, he was unable to work as he had before 
the accident occurred, in that he only worked off and on; 
that he worked after the accident from January 1930, in¬ 
frequently, up until October 20, 1930, at which time he had 
an injury to bis knee brought about by a fall he had while at 
work; that he remained away from work from October 30, 
1930, until the middle of February, 1931, at which time he 
went back to work; that he had completely recovered from 
the injury to his knee, but that the injuries to his head 
sustained by him as a result of his fall from the iron stair¬ 
way still bothered him considerably and were about the 
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same as they had been the previous year; that he con¬ 
tinued to work infrequently up until the spring of 1931, 
at which time he was compelled as a result of his injuries 
to his head to discontinue his work with the Irskine R. 
Fisher Company altogether; and that he had bden enable 
to work since that time; that the injuries he received as 
a result of the fall from the iron stairway ini front of 
507 E St., N. W., still continued to give him considerable 
pain; that he suffered from dizzy spells, headaches and 
pain in and about his head and that now at thp time he 
testified he still continued to suffer in the same manner. 
Plaintiff further testified that before the accident he was 
able to work from day to day and had always worked 
steady and that his salary for such work including over¬ 
time approximated about $100.00 per week. The plaintiff 
further testified that upon leaving the Casualty I Hospital 
he had been treated by his private physician, Dr. Robert 
B. Bacon, and that he was still under the Doctor’s care; 
that he not only suffered from dizzy spells and headaches, 
but was unable to remember names and Avords which before 

I 

the accident he had had no difficulty in remembering. 

j 

26 Whereupon the plaintiff, further to maintain the 
issues on his part joined, called a witness Earnest 
Gibson, who, having been first duly sworn, testified in sub¬ 
stance as follows: 

i 

That he was acquainted with the plaintiff, William J. 
Lawler and that he saw the plaintiff at 507 E Sh, N. W., 
on the evening of September 27, 1929, where he liad gone 
to attend a meeting of the Operative Plasterers’ & Cement 
Finishers’ International Association, Local No. |96; that 
about 9 o ’clock P. M. he had come out of the building to the 
sidewalk and was standing near the front of the building 
and saw the plaintiff, William J. Lawler, standing on the 
platform at the top of the iron stairway which was the 
entrance into 507 E St., N. W., talking to a friehd; that 
he saw the plaintiff step to the east side of the platform 
at the top of the iron stairway and then fall to the side¬ 
walk; that after falling to the sidewalk, the plaintiff then 
also fell down into the areaway underneath the iron stair¬ 
way and that several members of the Union went to the 
aid of the plaintiff and assisted him to the vestibule of 


! 

i 

i 
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507 E St., N. W.; that thereafter an ambulance arrived and 
the plaintiff was placed therein and taken to the hospital; 
that the top right hand iron railing, going into the build¬ 
ing, broke away from the building, causing the plaintiff to 
fall; that he had known the plaintiff for quite some time 
before the accident; that the plaintiff’s health and condi¬ 
tion before the accident was the best; that he did not see 
the plaintiff for some time after the accident, but that when 
he did see him, the plaintiff’s condition had changed con¬ 
siderably; that he had worked with the plaintiff on a job 
after the accident and that while doing so he had noticed 
the plaintiff was very erratic, ill-tempered and difficult to 
get along with, whereas, before the accident he was not 
erratic or ill-tempered or difficult to get along with; that 
he had also noticed subsequent to the accident that the 
plaintiff had difficulty in his conversation, in that he 
27 could not remember names, he had before the acci¬ 
dent no difficulty in remembering. 

Whereupon the plaintiff, further to maintain the issues 
on his part joined, called a witness John D. Quigley, who, 
having been first duly sworn, testified in substance as fol¬ 
lows : 

That he lived at 939 N St., N. W., and that his occupa¬ 
tion was that of caretaker for the Plasterers Union at the 
building at 507 E St., N. W., Washington, D. C.; that he 
was employed as caretaker during the months of June, 
July, August and September of 1929 and that he was at 
the Union Building at 507 E St., N. W., at that time. 

Hereupon the witness was asked to identify plaintiff’s 
exhibit No. 1 and to likewise identify his signature thereon. 

The witness testified that he had signed this instrument 
he supposed to release the property out of the Union’s 
hands into the hands of Weaver Brothers, the Real Estate 
Company handling the negotiations with reference to the 
sale thereof; that he was a member of the building commit¬ 
tee and signed as such for the sale of the building; that as 
caretaker of the building he had occasion to show one of 
the Mr. Walkers, who was a middle-aged man, through the 
building, but that he did not know his name and that this 
Mr. Walker was connected with the Capital City Life In¬ 
surance Company, the defendant; that after the agreement 


23 


| 
i 
i 
! 

I 

W. J. LAWLER VS. CAPITAL CITY LIFE INS. C 6 . 

for the sale of the building was signed, sometinie in July 
1929, Mr. Walker came in and told him that he wanted to 
make some measurements and asked if he had ainy objec¬ 
tion; that he told Mr. Walker he did not and to Igo ahead 
and that Mr. Walker took measurements of the vaulted 
room, as they called it; that after that occasion! this Mr. 
Walker and his father came to the building and granted to 
see through it to ascertain what arrangements they were 
going to have to make. 

At this point the witness was asked on direct jexamina- 
tion, the following questions and gave the following 
answers: 

28 Q. Then did he go in and about the building? A. 

Oh, yes. j 

Q. Mr. Walker, Sr., or Mr. Walker, Jr., did they have 
anything to say to you upon that occasion? A. Oh, well, 
both of them. I have forgotten just what they had to say; 
regular conversation. 

Q. Did Mr. Walker, Sr., say anything concerning the 
building? A. Concerning the building? 

Q. Yes. A. Yes. 

Q. What did he say? A. Well, he said he ought to know 
the building pretty well, because he built it. 

Q. Originally built it? A. Original building of it. 

Q. He did not say how many years it had been built, did 
he? A. No. ! 

Q. Now, after that conversation- 

The Court: Where did they look in there; did they look 
to see whether any repairs were necessary? 

The Witness: Not at that time, I don’t believed 

The Court: All right. 

° i 

! 

By Mr. Wood: j 

Q. Later on, did anyone ever come over, after that time? 

A. Yes; there, off and on, both of them came j through 
there. I do not know at this time, but Mr. Walked and his 
father came through there. They took measurenjients all 
through the first floor to make arrangements fpr their 
occupancy of the building. 

Q. Yes. | 

. 

I 

i 
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29 The Court: They were looking it up to see 
whether it needed any remodeling, is that what they 

were doing there, such as making it into additional rooms, 
you mean? 

The Witness: Yes. 

The Court: For their insurance business? 

The Witness: How is that ? 

The Court: Was it for their insurance business that 
they were going to use this building? 

The Witness: I beg your pardon. 

The Court: Was it not for the purpose of remodeling 
in connection with their insurance business? That was the 
idea? 

Mr. Baker: That is exactlv it. 

Mr. Wood: Well, they could also make repairs at the 
same time that they were remodeling. 

Bv Mr. Wood: 

* 

Q. What was the condition of the building at the time? 
A. Verv bad. 

The Court: What do you mean bv “very bad”? 

The Witness: Well, it needed repairing; every part of it 
needed repairing, with the exception of the assembly hall, 
as we called it, which was supposed to be fire-proof; that 
really didn’t. 

The Court: You mean that that rail and those steps 
needed repairing? 

The Witness: Which ? 

The Court: This rail that leads down here (exhibiting 
photograph to Witness), on this picture. Did you know 
that this needed repairing here (exhibiting photograph), 
where that man fell off? 

The Witness: No, sir. 

The Court: Had you examined that rail yourself ? 

The Witness: No, sir. 

30 The Court: What? 

The Witness: No, sir. 

The witness continued to testify, on direct examination, 
substantially a t follows: • 

That he was at the Union meeting on the evening of 
September 27, 1929, the date of the accident and that after 
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the accident he made an examination of the railing which 

i o 

had been broken away from the building. 

Whereupon the witness was asked, on direct examination, 
by the counsel for the plaintiff, the following question-: 

Q. Did you make an examination of the railing after the 
accident? A. Oh, yes. 

Q. Now, will you kindly point out to the jury, and to 
the Court, exactly what portion you examined, and what, if 
anything, you found? A. Well, at that time, jof course, 
this here (indicating on photograph), the rail on| the right- 
hand side, going up the steps, was the one that broke, right 
there, just pulled out of the wood. 

Q. Where did it pull out of the wood? A. Off of this 
pilaster. 

Q. That pilaster; that piece of wood? A. Y^s, sir. 

Q. You observed how it had been previously! connected 
to that wood? A. Yes. 

Q. How was it connected? A. Just merely tlirbugh wood, 
with a hole large enough, and a round sleeve j around it 
there (indicating). 

Q. Was it held with screws, or bolts? A. Screws, just 
screws. 

31 Q. It was not bolted? A. No, it was nbt bolted. 

Q. The pipe was not in the wall at all at this point 
(indicating on photograph) ? A. Only in the woiod. 

Q. And, what was the condition of the wopd, if you 
noticed? A. Well, evidently the wood was rotten. 

i 

Mr. Baker: I object. 

The Court: No, what was it? 

Mr. Wood: No. 

The Court: Not “evidently”; what was the condition? 

By Mr. Wood: j 

Q. Did you examine it? A. Yes. j 

Q. What was the condition? What part was| rotted, or 
decayed? A. It was decayed and mushy. 

Q. Mushy? A. Yes. j 

Q. That part of it at that time (indicating j on photo¬ 
graph) ? A. Yes. ! 

4—5808a 
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The Court: Were you able to discover or discern that 
from looking at it from the outside, while this rail was up 
and in place ? 

The Witness: No. 

The Court: That sleeve covered that rotten part so that 
no one could see it; is that what you mean? 

The Witness: No, not exactly, because it pulled off all 
of the way down to the next pipe. 

The Court: The wood cracked there ? 

The Witness: The wooden part. 

32 The Court: Yes. 

The Witness: The wood on that pilaster pulled off 
all of the way. 

The Court: The wood, you mean, there (indicating)! 

The Witness: Yes, sir. 

The Court: And, before that accident, it was painted 
over, was it not ? 

The Witness: On ; yes, sir; always painted. 

The Court: No one could tell, then, before the accident, 
that it was rotten? 

The Witness: I could not say that, because I never noticed 
before whether it was cracked or not; I could not say that. 

By Mr. Wood: 

Q. You had not given it any particular notice, before the 
accident; is that correct? A. No; none whatever. 

And thereupon the witness further testified, on direct 
examination, that the Union had remained in the building 
after the sale to the Capital City Life Insurance Company, 
the defendant, which was made around the first of July or 
the last of June, until the first day of November, 1930, at 
which time the Union moved from the building; that before 
moving out Mr. Walker, Sr., and Mr. Walker, Jr., had come 
to the building occasionally, once or twice, or three times 
and that another man had come to the building and had re¬ 
ferred to himself as caretaker of the building over at the 
Capital City Life Insurance Company on Louisiana Avenue 
and that this man had been in the building probably three 
times as far as he could recall; that Mr. Walker, the first 
time the man had come to the building, had introduced the 
witness to the man who had referred to himself as care- 



27 


W. J. LAWLER VS. CAPITAL CITY LIFE INS. CO. 

i 

taker of the building for the Insurance Company, that on 
this occasion when Mr. Walker brought this map to 507 E 
St., N. W., they had looked over the third floor. Here- 

33 upon the witness was shown the ph-togrnph of the 
front of 507 E St., N. W., and asked if the two iron 

bars on the east side of the areaway underneath the iron' 
stairway were there the date of the accident, September 27, 
1929, as shown on plaintiff’s Exhibit No. 6, in I answer to 
which the witness states that these bars were! not there 
before the accident and that he was positive the^ were not 
there before the Union left the building; that he had gone 
through this position underneath the iron stairway on many 
occasions to save time in walking around the steps, when 
he would be going from the Union hall to the! boilers in 
the basement; that the door to the basement leading to the 
boiler room was separate from the entrance to the barber 
shop in the basement and that he was the only one who 
had access thereto; the witness then described the general 
situation pertaining to the front of the building and the 
steps leading to the iron platform from which tljie plaintiff 
had fallen and stated that this was the only entrance to the 
building proper, but that there was an entrance to the bar¬ 
ber shop in the basement and also another door in the base¬ 
ment to which he alone had access leading to I the boiler 
room; that the barber shop door was west of this door. 

And thereupon the witness further testified,! on direct 
examination, that as near as he could remember he believed 
that the building at 507 E St., N. W., had been: owned by 
the Union from 1922 until it was sold to the Capital City 
Life Insurance Company, the defendant, the date of the 
agreement of sale, June 29, 1929, and that the front of the 
building during the time the Union had owned lit up until 
June 29, 1929, had been in substantially the same condition 
as it was when the accident took place on September 27, 
1929; that the building had remained exactly the jsame from 
June 29,1929, when he had signed the agreement; as a mem¬ 
ber of the building committee for the Union, Iselling the 
building to the Capital City Life Insurance Company, 

34 the defendant up until the date of the accident, Sep¬ 
tember 27, 1929, with the exception of the general 

wear from that time. The witness testified that he had 
known the plaintiff William J. Lawler, for about three years 
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before the accident and that he had seen him occasionally 
during that time; that he had seen the plaintiff after the 
accident onlv once or twice and that he had noticed a dif- 
ference in the plaintiff’s condition after the accident; that 
the plaintiff did not act the same as he did before the ac¬ 
cident and that he was in a much worse condition after the 
accident than before; that the plaintiff’s physical condi¬ 
tion after the accident had changed in that he had noticed 
that he was absent-minded. The witness further testified 
that Mr. Walker from the Capital City Life Insurance Com¬ 
pany had come to the building a couple of times a few days 
before the Union moved out; that the Messrs. Walker had 
discussed the question of repairs to the building in his 
presence stating that it would take considerable money to 
get the building in shape for them to occupy. 

And thereupon the witness further testified on cross-ex¬ 
amination, that he had full charge of the building as long as 
the Union remained in the building and that after the sale 
of the building to the Capital City Life Insurance Com¬ 
pany, the defendant, up until the time the Union moved out 
the first of November, 1930, he had been in full charge of 
the building and was paid a salary therefor by the Plaster¬ 
ers’ Union; that aftbr the sale of the building June 29, 1929, 
he had had charge of the heating and furnace room; that 
there were no other tenants in the building other than the 
plasterers Union except the barber who occupied the bar¬ 
ber shop in the basement; that the Sheet Metal Workers 
were allowed to hold their meetings in that portion of the 
building occupied by the Union after the building had been 
sold to the Capital City Life Insurance Company, the de¬ 
fendant ; that the third floor of the building was not 
35 used by the Union, but that he had the kevs to the 
third floor until the Union moved out of the building 
on the first of November, 1929 and that he likewise had the 
key to the front door; that the building had not been in¬ 
spected by anyone except Mr. Walker and his father; that 
minor repairs had been made to the inside of the building 
before the sale of the building to the Capital City Life 
Insurance Company, the defendant, by him, but that no 
repairs whatsoever had been made to the building after the 
sale of the building to the Capital City Life Insurance 
Company, the defendant. 
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Thereupon the following questions were asked the wit¬ 
ness on cross-examination by the defendant’s counsel and 
the following answers were given: 

By Mr. Baker: 

Q. Mr. Quigley, when this accident happened, did you 
report it to anybody? A. Why, no; there were; plenty to 
report it without me; I didn’t report it; no. There was 
one hundred men there. 

Q. Was the railing fixed? A. Sir? 

Q. Was the railing fixed? A. No. 

Q. It was not fixed? 

The Court: He did not hear you. 

By Mr. Baker: 

Q. After the accident, was this railing fixed? A 

Q. Who did that? A. I didn’t; I had it done. 

Q. You had it done? A. Yes. 

Q. Do you remember who did it? A. No 
tell. 

36 Q. Was it a friend of one of the men in 
a man named Rohrer? A. I can not tell. 

The Court: Who paid for the fixing of it? 

By Mr. Baker: 

Q. Who paid for the work? 

Mr. Wood: Of course, this all goes in over my! objection. 

The Court: Yes, make your objection. Keep! your rec¬ 
ord straight. I will overrule your objection and give you 
an exception. 

i 

! 

By Mr. Baker: , j 

Q. Who paid for the work of fixing the rail?! A. Well, 
the Union paid me for it. I had it fixed, and the Union paid 
me for fixing it. 

Q. Did you ever notice any weakness about this! rail, prior 
to the accident? A. I had no occasion to. 

Q. Did you ever notice anybody congregating on this 
porch, by the front door, the evening prior to the accident? 
A. Did I what? 


L Oh, ves. 
|; I can’t 

i 

the Union, 
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Q. Ever notice any men standing or sitting there on the 
porch, prior to the time of this accident? A. Oh, yes; be¬ 
cause that was the only lobbv in the summer, either sit out 

v v 7 

there, or around inside there, you know. 

Q. When they were sitting around outside there, where 
would they sit? A. Oh, well, I couldn’t tell that; I don’t 
know where they sat; they might sit down on the sidewalk, 
for all I know. 

Q. Did you ever see them sitting on that rail? A. Yes, 
sir; I have sat on it myself, many a time. 

Q. Did you ever see anyone sitting on this rail, 
37 just prior to the accident? A. No, sir. 

Q. How long before the accident have you seen 
them sitting on that rail ? A. Oh, two or three hours, prob¬ 
ably. 

Q. Two or three hours before the accident happened? 
A. Before the accident. 

Q. I don’t quite understand you. Did you see anyone 
sitting on this rail, on the night of the accident? A. Yes, 
sir. 

Q. You did? A. Yes, sir. 

Q. Did you see that many times prior thereto? A. 
Well, that seemed to be their regular hang-out, on the rail, 
when they would come there; all of the time during the 
day, somebody was sitting on that rail. 

The Court: Was there anything about that rail, or the 
way it was fastened to that door jamb, that would indicate 
decay and rotten wood there ? 

The Witness: Well, I had no occasion to inspect it. 

The Court: I know; but just looking at it, was there 
anvthing there that vou would notice that indicated that? 

The Witness: No, I can’t tell that; I don’t know; I never 
seen anything. 

The Court: Well, you sat on that rail. 

The Witness: I wasn’t paying no attention. 

The Court: Whether it was rotten or not? 

The Witness: No, sir. 

By Mr. Baker: 

Q. Mr. Quigley- 

A. It might have been me; I might have went down my¬ 
self, too; but it didn’t; that is all. 
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38 Q. Mr. Quigley, you were fortunate? A. Yes, sir. 
Q. Mr. Quigley, at times, prior to this accident, 

was there any of what you call 44 rough house”! going on, 
on that porch? A. Any what? 

Q. Did they “rough house” on that porch? 

j 

By Mr. Baker: 

Q. Did you ever see them scuffling on that porch? A. 
No; no. 

| 

The Court: Did you understand his question? 

The Witness: Yes, sir. No; no. 

The Court: He means did they scuffle with each other in 
fun, or play? 

The Witness: No; no. 

The Court: You did not see that? 

The Witness: No. 

i 

i 

Whereupon the witness continued to testify on cross- 
examination, concerning the fixing of the rail that had been 
broken and the following questions were asked fhe witness 
on cross-examination by counsel for the defendant and the 
following answers were given: ! 

By Mr. Baker: | 

i 

i 

Q. Mr. Quigley, when the rail was replaced, jwho super¬ 
intended the work; who watched it being done?j A. I did. 
Q. You did? A. Yes. j 

Q. What did they do with that rotten wood? 'A. I don’t 
understand. 

The Court: You said that that wood was rotten and 
decayed. Was the wood pulled out? 

The Witness: Yes. 

The Court: When it was replaced and repaired, 

39 what did they do with that rotten wood; how did 
they fix it? 

The Witness: Put that back in place. 

The Court: Over the same rotten wood? 

The Witness: Yes, sir. [ 

The Court: Did not plug that up? 

The Witness: Yes, sir. 

The Court: Tell what they did to make it secure. 

I 


i 
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The Witness: Well, the man who fixed the rail, repaired 
the rail, drilled holes in the brick wall for extending them 
rails, put cement in there, and put the wood back where it 
belonged on the pilaster to secure it. 

The Court: Before, the pipe did not go into the brick 
wall? 

The Witness: No, sir. 

And thereupon the following questions were asked the 
witness, by counsel for the plaintiff on re-direct examina¬ 
tion and the following answers were given. 

By Mr. Wood: 

Q. Did you have authority from the Union to have that 
fixed? A. No, sir. 

By Mr. Baker: I object, if your Honor please. 

The Court: He said he fixed it, and the union re-im- 
bursed him. 

Mr. Wood: I know, but if he was acting voluntarily— 
you know, a third party, sometimes, does those things. 

The Court: Yes. Ask him. 

By Mr. Wood: 

Q. Did you have specific authority, before the repairs 
were made, to get them made? A. No. 

40 Q. Why did you have them made? A. Well, to 
protect the people who were going out of the build¬ 
ing. 

Q. It was dangerous? A. Yes, sir. 

Q. Mr. Baker: If your honor please, I will- 

The Witness (continuing): Well, it would not be safe 
without being repaired, immediately, too, because I had a 
temporary repair fixed up, a piece of board, and there was 

nobody there to fix it, so I had it done on my own accord. 

\ 

By Mr. Wood: 

Q. Because of that condition, you wanted to get it fixed 
as soon as possible? A. I did. 

Mr. Baker: I object. 

The Court: I will overrule your objection, and give you 
an exception. 
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Did you telephone to the insurance company, about this 
work being done? 

The Witness: What is that? 

The Court: Did you take up with the insurance com¬ 
pany, the question about repairing this rail thal} 
burst down? 

The Witness: Before that time? 

The Court: Yes; then, or afterwards. 

The Witness: No one gave me authority to do it, have 
it repaired. 


By Mr. Wood: 


Q. Now, Mr. Quigley, you stated, on cross-ekamination 
that you never observed that rail, or had any occasion to 
look at it before; is that right? You knew that ii was iron, 
did you not; that it was not a wooden rail? A. Well, I 
don’t know that I could answer that intelligently; I 
41 never put a knife in it to see whether it was wood 
or iron. 

Q. What was it? A. It is a pipe, iron; that is what he 
put in there. 


Mr. Wood: That is all. 


Whereupon the witness further testified on recross¬ 
examination, that he did not notify anyone concerning the 
accident but proceeded to have it repaired because it was 
dangerous and needed fixing and that he did not kpow whom 
to notify; that he had voluntarily gotten a man to fix it to 
remedy the dangerous condition; and that the Union had 
paid him for having it fixed. 


Whereupon the plaintiff, further to maintain ithe issues 
on his part joined, called a witness E. Leroy | Ketchmn, 
who, having been first duly sworn, testified in substance as 
follows: 

I 

That he was a salesman for Erskine R. Fisher & Com¬ 
pany and that he had known the plaintiff, William J. 
Lawler, for a period of about eight years before the date 
of the accident on September 27, 1929; that on that date 
he had seen the plaintiff on the job both in the morning and 

5—5808a ! 

i 

i 
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evening; that it was necessary for the plaintiff to leave 
the job that evening before finishing as he had to take a 
man by the name of Gandini to the Union to turn in his 
traveling card; that he did not see the plaintiff until the 
next day at which time he saw the plaintiff at Casualty 
Hospital in a delirious condition; that the plaintiff was un¬ 
able to recognize him for a period of about ten days there¬ 
after ; that he saw the plaintiff daily at the hospital and that 
after the first 10 days the plaintiff was able to recognize 
him but that he could not call his name; that after the plain¬ 
tiff left the hospital on or about the 16th day of October, 
1929, and up until he returned to work the latter part of 
January, 1930, he continued to see the plaintiff almost 
daily; that the plaintiff’s condition continued to re- 
42 main bad; that before the accident the plaintiff was 
one of the most capable and fastest man in his line 
as a floor finisher; that after the accident the plaintiff was 
not dependable, that his work was not satisfactory or com¬ 
petent ; that the plaintiff had trouble and difficulty with men 
who worked with him and under him, after the accident; 
that the plaintiff’s condition before the accident was good 
and that he had no difficulty in remembering names, but 
that after the accident the plaintiff’s physical condition was 
not the same; that he had difficulty in remembering names 
and was irritable and ill-tempered; that because of the 
plaintiff’s changed condition he had been requested by vari¬ 
ous contractors and home owners to take the plaintiff off 
of various jobs; that the plaintiff’s condition at the time of 
the trial showed some improvement but that it was not in 
any way the same as it was before the accident. 

Whereupon the plaintiff, further to maintain the issues 
on his part joined, called a witness Irskine R. Fisher, 
who, having been first duly sworn, testified in substance as 
follows: 

That he had employed the plaintiff, William J. Lawler, 
as a floor finisher on or about March 29, 1922; that the 
plaintiff was employed by him on September 27, 1929, the 
date of the accident, and that he had visited the plaintiff at 
Casualty Hospital the day following the accident where he 
found him in a delirious condition; that the plaintiff was 
out of his head for approximately 10 days and unable to 
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recognize anyone; that he saw him nearly every day and 
sometimes twice a day at the hospital; that under his gen¬ 
eral instructions the plaintiff had gone to the Union meet¬ 
ing on the night of September 27, 1929, to secure the serv¬ 
ices of some men for him; that the plaintiff remained in 
the hospital for a period of approximately three Greeks and 
that after the plaintiff left the hospital he saw the plaintiff 
practically every day; that he usually called for the 
43 plaintiff every morning and kept him with him the 
best part of the day, although the plaintiff did not 
work; that this continued up until sometime ini January, 
1930, when the plaintiff’s mental condition seenied to get 
better at which time he returned to vrork; that (luring all 
of the time, from the date of the accident, September 27, 
1929, until the latter part of January, 1930, the date the 
plaintiff returned to work, the plaintiff could not iremember 
or carry on a coherent conversation; that when jthe plain¬ 
tiff did return to work his condition was improved so that 
he could do his work mechanically but that you could not 
rely upon him to remember anything; that the plaintiff was 
irritable and hard to get along with; that he could not 
recognize people he had known well before the date of the 
accident; that the plaintiff worked for him after the acci¬ 
dent infrequently, from January, 1930, to aboiit October 
30,1930, at which time he had an injury to his kn^e brought 
about by a fall he had on the job and was under the doctor’s 
care for the injury to his knee and returned back to work 
on or about February, 1931; that when he returned to work 
the second time the plaintiff was in about the jsame con¬ 
dition mentally as he had been the previous year; that after 
the accident of September 27, 1929, the plaintiff’s work was 
not satisfactory and that if it had not been for;the plain¬ 
tiff’s previous good work, he would have had to let him go, 
but that he had kept him on, hoping that he would get bet¬ 
ter, which the plaintiff did not do, but continued in about 
the same condition until he quit work for him sometime 
during the spring of 1931, just before which the plaintiff 
had worked infrequently; that he had seen thp plaintiff 
since he discontinued working for him and that;the plain¬ 
tiff’s condition seemed to be the same; that before the ac¬ 
cident to the plaintiff on September 27, 1929, the j plaintiff’s 
work had been entirely satisfactory; that he wias able to 
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handle a gang of mechanics and laborers with good 

44 results, that he was a capable mechanic, energetic, 
reliable and produced more work than the average 

man; that he had paid the plaintiff’s hospital bill of $201.50, 
while the plaintiff was at Casualty Hospital for the plain¬ 
tiff and for which the plaintiff was still indebted to him; 
that the plaintiff had been treated by Dr. Bacon after he 
left Casualty Hospital. 

Whereupon the plaintiff, further to maintain the issues 
on his part joined, called a witness Dr. Joseph Rogers 
Young, who, having been first duly sworn, testified in sub¬ 
stance as follows: 

That on September 27, 1929, he was an interne at 
Casualty Hospital and had occasion to make an emergency 
call at 507 E St., N. W., where he saw the plaintiff, William 
J. Lawler; that the plaintiff was taken in the ambulance to 
the Casualty Hospital where he remained until October 16, 
1929; that the plaintiff had an injury to his head and suf-» 
fered severe concussion of the brain and was out of his 
head for a period of several days; that the plaintiff also 
suffered contusions and abrasions in and about the body; 
showed considerable shock; that when the plaintiff arrived 
at the Hospital and was examined, a possible fracture-of 
the skull was >suspected; that ex-ray examination of the 
skull of the plaintiff had demonstrated no definite evidence 
of fracture; that during the plaintiff’s stay in the Casualty 
Hospital, the plaintiff complained of severe headaches, 
spells of dizziness, which were accompanied by nausea and 
vomiting; that at times the plaintiff had a very marked loss 
of memory; that in his opinion the injuries suffered by the 
plaintiff could affect the memory and cause a loss of 
memory and that the injury to the plaintiff’s head could 
result in a permanent injury to the brain; that while the 
plaintiff was at Casualty Hospital he had been treated by 
members of the Casualty Hospital staff including Dr. 
Joseph D. Rogers who was sick and unable to attend Court 
to testify. 

45 The said witness, on cross-examination, further 
testified with reference to daily Hospital records 

pertaining to the plaintiff’s condition and progress each 
day while at the Hospital; counsel for defendant requested 
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that the witness read these daily records which! was done 
by the witness and after the witness concluded! his testi¬ 
mony, these Hospital records were left in Court with coun¬ 
sel for plaintiff. 


Whereupon the plaintiff, further to maintain the issues 
on his part joined, called a witness Dr. Robert |B. Bacon, 
who, having been first duly sworn, testified in; substance 
as follows: 

| 

That the plaintiff, William J. Lawler, came to him on or 
about October 17, 1929, for medical treatment and that 
upon examination of the plaintiff and the study of his his¬ 
tory while he was at Casualty Hospital he found that the 
plaintiff had suffered severe concussion of the brain; that 
after that date he continued to treat him for his injuries; 
that the plaintiff complained of having dizzy spoils, severe 
headaches, pains in the head on the side of the hbad where 
he had been injured; that at times the plaintiff; showed a 
very marked loss of memory; that the plaintiffs memory 
had been severely affected by his injuries and that the in¬ 
juries to the plaintiff’s head, brain and memory j were per¬ 
manent ; that he did not know of any operation jthat could 
be performed upon the plaintiff which would cure his con¬ 
dition; that he had examined him recently and;found his 
condition to be practically the same. 

The said witness on cross-examination further testified, 
when asked by counsel for the defendant, whether the in¬ 
juries the witness had stated on direct-examination the 
plaintiff was suffering from, as a result of the fgll had by 
the plaintiff on September 27, 1929, could be caused by any 
other ailments other than the fall, to which the witness 
answered that in his opinion the plaintiff was suffer- 
46 ing from the injuries to his head resulting from the 
fall, as related in his direct-examinatiog and not 
from any other ailment or ailments; that the| combined 
symptoms shown by the plaintiff while under his care and 
treatment compelled him to arrive at the opinion that the 
plaintiff’s injuries to his head, brain and memory were 
permanent and were received by the plaintiff as a result of 
the injury received by him to his head when he fell on 
September 27, 1929, and not from other causes, diseases or 
ailments. 
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Whereupon the plaintiff, further to maintain the issues 
on his part joined, called a witness Harry Rothery, who, 
having been first duly sworn, testified in substance as fol¬ 
lows: 

That on September 27, 1929, and prior thereto he was 
the business agent for the Operative Plasterers & Cement 
Finishers International Association, Local No. 96, of 
Washington, D. C.; that on that date he attended a meet¬ 
ing at 507 E St., N. W., Washington, D. C.; that while in¬ 
side the building attending the meeting about 9 o’clock 
P. M., he was informed that an accident had taken place in 
front of the building, that he left the meeting and found 
that the plaintiff W. J. Lawler had met with an accident; 
that he then called the ambulance and accompanied the 
plaintiff in the ambulance to Casualty Hospital; that he 
thereafter returned to the meeting and after finishing his 
business there, then returned to the Hospital; that after 
returning to the Hospital the plaintiff expressed the desire 
to go home, that he did not care to remain at the Hospital, 
that he took the plaintiff home about 11 P. M. and on the 
way to the plaintiff’s home, he stopped at a Peoples Drug 
Store and purchased an ice pack, which, after arriving at 
the plaintiff’s home, was placed on the plaintiff’s head to 
relieve his pain; that he stayed at the plaintiff’s home with 
the plaintiff for about one hour and then returned to his 
own home for the night; that shortly after arriving at his 
own home, lie received a telephone call from a Mr. 
47 Gandini whom he had left with the plaintiff and was 
informed bv Mr. Gandini that he had better return 
to the plaintiff’s home; that he did return to the plaintiff’s 
home and upon arriving there found that the plaintiff was 
out of his head, nauseated and vomiting, and would not 
stay in bed; that the plaintiff seemed to be worse than 
when he had brought him home from the Hospital and was 
suffering considerable pain; that he put the plaintiff in 
his own car and carried him back to Casualty Hospital 
around 1 P. M. or a little later; that he then returned to 
his own home and did not see the plaintiff until the next 
day; that he visited the plaintiff after that practically 
every day while the plaintiff remained at the Hospital for 
treatment; that the plaintiff while at the Hospital was un¬ 
able to recognize him; that he had known the plaintiff for 
quite some time before the date of the accident, September 
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27, 1929; that the plaintiff’s physical condition prior to 
that date was that of a strong healthy man, but;that after 
the accident his condition changed to such an extent that 
he noticed that his memory was very bad in thalt he could 
not remember names while carrying on a conversation, 
that he had seen the plaintiff many times after lie had left 
the Hospital and that his condition did not seem to im¬ 
prove but that his memory had failed considerably, 
whereas before the accident the plaintiff had no difficulty 
in remembering, while carrying on a conversation. That 
as business agent of the Union he was in change of the 
business at 507 E St., N. W., the Union Headquarters, 
every day; that the office of the Union at this address was 
open all day every business day and that members of the 
Union came in and out of the building during all hours of 
the day and meeting nights; that other members of the 
public aside from members of the Union came in, and out 
of the building frequently during office hours while trans¬ 
acting business with the Union; that the office of |the Union 
was open to the public for business every day. That 
48 the building known as 507 E St., N. W.,| had been 
sold to the Capital City Life Insurance j Company, 
the defendant herein, by the Union on or about June 29, 
1929; that after this sale of the building to tlie Capital 
City Life Insurance Company, the Union had remained in 
the building as tenants thereof until a new location could 
be found; that after the sale of the building to the Insur¬ 
ance Company, a Mr. Walker had been introduced to him 
as official of the new purchaser, the Capital Citv Life In¬ 
surance Company, the defendant herein; that Mfr. Walker 
had come to the building, 507 E St., N. W., to look through 
the building prior to the sale and that he had also seen 
Mr. Walker walking around the building on at least one 
occasion after the sale; that the defendant, the Capital City 
Life Insurance Company had purchased the building to 
remodel into an office building to carry on its owo business. 

Thereupon counsel for the plaintiff announced to the 
Court that the plaintiff’s case was closed and that the 
plaintiff rested his case, whereupon the following! occurred: 

i 

Mr. Baker: I think the last witness closed the;plaintiff’s 
case. 

The Court: The plaintiff rests? 


i 
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Mr. Wood: The plaintiff rests. 

Mr. Baker: If your Honor please, I would like to call 
Mr. Lawler for just two questions. 

The Court: What do you mean? 

Mr. Baker: For the purpose of two further questions on 
cross-examination. 

The Court: All right. 

Whereupon William J. Lawler, the plaintiff, resumed 
the stand for— 

Cross-examination (continued). 

By Mr. Baker: 

49 Q. Mr. Lawler, the accident in question happened 
on what day? A. The 27th, I understand. 

Q. The 27th? A. September 27th. 

Q. And what was the day you left the hospital? A. I 
don’t know what day it was. 

Q. What was the day you injured your knee? A. The 
30th of October, I think. 

Q. October 30, 1930? A. 1930. 

Q. Mr. Lawler, will you permit yourself to be examined 
by a doctor? A. No, sir. 

Mr. Wood: If your Honor please, I object to that. 

The Court: He has already answered. 

Mr. Wood: I object to that on the ground that it is not 
proper cross-examination. Nothing was asked about that 
on direct. 

i 

The Court: He has already answered it, Mr. Wood. 

Mr. Wood: Well, it can be- 

The Court: 1/ doesn’t make any difference. 

Mr. Baker: That is all. 

Mr. Wood: That is all. 

(Witness excused.) 

The Court: Is that all? 

Mr. Wood: Yes. 

The Court: Now the plaintiff rests? 

Mr. Wood: Yes. 

Mr. Baker: I have a motion to make, your Honor. 
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j 

The Court: Let the jury be excused while yoh make the 
motion. 

i 

(The jury retired from the court-room.) 

50 Mr. Wood: Before the motion is made, knay I have 
an exception to your Honor’s ruling in placing him 

back on the stand, just for the protection of the record? 

The Court: Yes. That is all right? j 

Thereupon Counsel for the defendant moved the Court 
on all the evidence as above set forth, which |constitutes 
the substance of all evidence given in the cause, j to instruct 
the jury to return a verdict for the defendant, j basing the 
motion on the following grounds: 

That the evidence showed that the tenant, the Operative 
Plasterers’ & Cement Finishers’ Association, Local No. 96, 
was liable under the law and therefore responsible for the 
plaintiff’s injuries and not the defendant, the Capital City 
Life Insurance Company, the owner of 507 E St., N. W., 
the premises where the accident involved took place. That 
in the absence of an agreement between the landlord 
(owner) and tenant to the effect that the landlord or owner 
should make repairs in and about the premises,j the tenant 
must make them and if not made by the tenant,! the tenant 
and not the owner was liable under the law for damage 
resulting because of lack of repairs. That the evidence 
further showed that the tenant and not the landlord or 
owner had supervision and control of the building. There¬ 
fore the defendant owner, the Capital City Lifb Insurance 
Company, was not liable. 

To which said motion the plaintiff by his attorney then 
and there objected, and the Justice presiding overruled 
said objection and granted said motion, saying: 

i 

(Defendant’s Amendment to Bill of Exceptions.) 

“The Court: There is no use in all this arguihent. Now, 
I will tell you one thing. If that barber shop kvas on the 
first floor and it was necessary to use that staiitway to get 
to that barber shop and to the Union, and theh anything 
happened, of course, he might have been liable. I see no 
difficulty with your case of the grocery store tenant. 

51 Here is a separate and distinct stairway and the 
Union had no business using it.” j 

6—580 8a I 

i 

i 

i 

i 
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(Conclusion of Defendant’s Amendment to Bill of Ex¬ 
ceptions.) 

The Court: “I will tell you what I think is the situation 
here. I believe that the old law which you are talking 
about is still the law. In the absence of any express cove¬ 
nant it is the duty of the tenant to make repairs. The 
evidence here clearly and specifically and positively shows 
that this union was in exclusive control and charge of that 
building; that the Capital City Life Insurance Company 
had nothing to do with it at all. 

The cases that you cite are cases where the owner re¬ 
tained control of the stairway. Every case that you have 
shown me is a case where the owner has retained control. 
But for the purposes of this case, here was a building that 
was turned over completely from basement to roof to this 
union, and they are the people who should assume the re¬ 
sponsibility. Therefore I am going to sustain this motion. 

Mr. Wood: I take exception to your Honor’s ruling. 

Whereupon the jury was returned to the jury box and 
the Justice presiding instructed the jury as follows, saying: 

The Court: Ladies and Gentlemen of the Jury: There 
has been a motion here to direct a verdict in favor of the 
defendant. 

This is a most unfortunate situation as far as this plain¬ 
tiff is concerned. He has sustained very severe and per¬ 
manent injury. Someone is responsible for it. 

But in this case here is a tenant who had exclusive con¬ 
trol of this building. It belonged to this union. They had 
it rented from the basement up to the roof. That stairway 
was used to go into their place of business. 

The stairway that went into the basement belonged to 
the barber shop. There was no agreement by this Life 
Insurance Company to keep that stairway in repair. 
52 That duty, if any, devolved upon this union. And 
in the view that I take of the case—and I arrive at 
that conclusion very reluctantly because this poor fellow 
has been severely injured—it is my opinion that the life 
insurance company is not liable or responsible in damages. 
It might be a different matter if this union, the Plasterers ’ 
Union, who were in control of this building, were a party 
defendant. But in the view that I take of the case, it is 
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necessary that I instruct you that your verdic^ must be 
for the defendant. 


(Whereupon the jury returned a verdict fdr the de¬ 
fendant.) 


Mr. Wood: May I also take an exception to your Honor’s 
instruction? 

i 

The Court: Yes. Make up your record. 


Thereafter a motion for a new trial was filed by plain¬ 
tiff’s counsel which was duly presented and overruled by 
the Justice presiding and the plaintiff, by his attorney, 
duly excepted; and the exception was then and there noted 
by the Justice presiding on his minutes. 

Be it further remembered that each of the several and 
separate exceptions taken by the counsel for the plaintiff, 
to the /ulings of the Court during the progress of the trial, 
and the exceptions by counsel for the plaintiff! to the in¬ 
structions of the Court to the jury upon the wholje evidence 
for the plaintiff, the substance of which whole evidence is 
included in this Bill of Exceptions, to return j a verdict 
for the defendant as herein set forth, were so| taken by 
Counsel for the plaintiff then and there, before the jury 
retired, separately and severally, and said exceptions were 
then and there separately and severally duly noted upon 
the minutes of the Justice presiding at the trial, and ex¬ 
ceptions by counsel for the plaintiff to the overruling of 
the plaintiff’s motion for a new trial presented thereafter; 

and the plaintiff, desiring to have the same made a 
53 part of the record herein in order that this cause 
may be received on appeal, accordingly! asks the 
Court to sign and seal this, his Bill of Exceptions, and 
make the same a part of the record of this canse afore¬ 
said, which is accordingly done, nune pro tunc, this 3rd 
day of October, A. D. 1932. | 

By the Court: 

0. R. LUHRING, 

| Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5808. William J. Lawler, appellant, vs. Capital City 
Life Insurance Company, Inc., a corporation. | Court of 
Appeals, District of Columbia. Filed Oct. 8, 1932. Henry 
W. Hodges, Clerk. 
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William J. Lawler, Appellant, 
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Capital City Life Insurance Company, Inc|., 

i 

a Corporation. 

i 

i 

i 

- i 

, 

i 

i 

i 

BRIEF FOR APPELLANT. 

i 

This is an appeal from a judgment in the Supreme 
Court of the District of Columbia on a verdict re¬ 
turned by a jury in said Court by the direction I of the 
presiding justice at the close of plaintiff’s testimony, 
to which exception was duly taken (Record, page 43). 

i 

i 

1 

• .. . : | 
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STATEMENT OF THE CASE. 


This is an appeal from a judgment entered in the Su¬ 
preme Court of the District of Columbia, after a ver¬ 
dict had been directed by the Court, in favor of the 
appellee, defendant below, in an action for personal in¬ 
juries. The appellant filed a declaration in which he 
claimed damages of the appellee for injuries sustained 
on September 27, 1929, by reason of a fall caused by a 
defective iron railing attached to premises 507 E St., 
N. W., in the City of Washington, District of Columbia, 
and supporting a stairway used for the purpose of 
entering and leaving said premises, owned by the ap¬ 
pellee, the Capital City Life Insurance Company, Inc. 

The appellant, a man forty-three years of age at the 
time of the occurrence, was standing upon the landing 
of the aforementioned stairway and about to leave the 
said premises, at about nine o’clock on the evening of 
September 27, 1929, and while talking to an old-time 
acquaintance he stepped to the east side of the said 
stairway landing to allow several persons to pass; that 
upon doing so, he leaned with the back of his body 
against the east top railing of the said iron stairway 
attached to the building, that the iron railing gave 
away from its attachment to the building, causing him 
to fall backward from the iron platform on top of the 
iron stairway immediately in front of the door of the 
said building, to the concrete sidewalk below the iron 
stairway, striking his head on the cement sidewalk and 
then rolling over and falling on down into an areaway 
underneath the iron stairway and as a result thereof 
was seriously and permanently injured. 
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On the evening in question, the appellant went !to the 
premises mentioned above in order to assist a fellow 
employee working under him to turn in a certain book 
to comply with certain union regulations and for the 
further purpose of securing additional help and also 
for the purpose of attending a meeting of the Plaster¬ 
ers and Cement Finishers International Association, 
Local No. 96, of Washington, D. C., which was being 
held at the premises mentioned above. 


At the time of the occurrence mentioned, the prem¬ 
ises at 507 E St., N. W., Washington, D. C.,| were 
owned by the appellee, the Capital City Life Insurance 
Company, Inc., having been purchased by that j Com¬ 
pany from the Operative Plasterers and Cement Fin¬ 
ishers Association, Local No. 96, of Washington, J). C., 
on or about June 29, 1929, and occupied by the said 
Operative Plasterers and Cement Finishers Associa¬ 
tion, Local No. 96, and Phillip Floria, as tenants, on 
the date the injuries hereinbefore set forth were sus¬ 
tained by the appellant. 


I 

The basement of the building referred to was used 
by the said Phillip Floria as a barber shop and liad in 
front thereof an areaway several feet lower than the 
sidewalk level, which was enclosed with iron railings, 
with a stairway on the west end, and which lead to said 
areaway. 


(Photograph showing front of 507 E St., N. W., 
Plaintiff’s Exhibit No. 6, showm on the following page. 
Inserted with consent and approval of appellee’s 
counsel.) 
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The remainder of the building was occupied by the 
Operative Plasterers and Cement Finishers Associa¬ 
tion, Local No. 96, and had an iron stairway built from 
the public sidewalk over the said areaway and! up to 
the entrance door of the first floor of the building, four 
and a half or five feet above the public sidewalk level. 


ASSIGNMENT OF ERRORS. 


The appellant assigns as errors committed by the 
trial Court the following: 

1. The Court below erred in allowing some pf the 
plaintiff's witnesses to testify on cross-examination 
concerning subsequent repairs to the stair railing in 
question. 

2. The Court below erred in permitting the plain- 
tiff to be recalled and submitted to further crqss-ex- 
amination by the defendant’s counsel after the [plain¬ 
tiff’s counsel had announced his case was closed.! 

! 

i 

3. The Court below erred in allowing the testimony 
of the plaintiff concerning whether he would dubmit 
to a physical examination by the defendant’s physician. 

i 

4. The Court below erred in granting the defend¬ 
ant’s motion for directed verdict. 

5. The Court below erred in instructing the jb r y to 
return a verdict for the defendant. 

6. The Court below erred in overruling plaintiff’s 
motion for new trial. 
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ARGUMENT. 


Counsel for the appellant contends that the Court 
below committed error in allowing some of the plain¬ 
tiff's witnesses to testifv on cross-examination concern- 

* 

ing subsequent repairs to the stair railing in question; 

in permitting the plaintiff to be recalled and subjected 

to further cross-examination bv the defendant's coun- 

% 

sel after the plaintiff’s counsel had announced his case 
was closed; in allowing the testimony of the plaintiff 
concerning whether he would submit to a physical ex¬ 
amination, and also erred in directing the jury at the 
close of the plaintiff's case to return a verdict in favor 
of the defendant, and subsequently entering judgment 
thereon in favor of defendant (appellee). 


FIRST ASSIGNMENT OF ERROR. 

The Proof Disclosed (Record, Page 29) That Plain¬ 
tiff's Witness John D. Quigley Was Interrogated 
on Cross-examination by Defendant's Counsel with 
Respect to Subsequent Repairs to the Stair Rail¬ 
ing in Question. 

It is obvious that counsel for defendant interrogated 
the plaintiff’s witness, John D. Quigley, concerning 
subsequent repairs to the stair railing in question for 
the purpose of establishing the fact that the repairs 
were made, authorized, or paid for by the Operative 
Plasterers’ & Cement Finishers' International Asso¬ 
ciation, Local No. 96, the tenant who occupied that 
part of the building to which the stairway in question 
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gave entrance, which is not named as a defendant in 
this suit, with the hope that if it could be showa that 
the subsequent repairs were made, authorized o t paid 
for by the said Union that this would be an admission 
of liability on the part of the said Union, the tenant, of 
liability for failure to have kept the stair railihg in 
repair before the occurrence which resulted in the in¬ 
juries to the plaintiff. It is, therefore, respectfully 
submitted that the evidence relating to these subse¬ 
quent repairs, which was allowed to be introduced over 
the objection of plaintiff’s counsel by the trial £ourt, 

i 

was in error. In the case of Columbia and Puget 
Sound Railroad Co. v. Hawthorne, 144 U. S. 202, the 
Supreme Court states as follows: 

! 

i 

* 4 Upon this question there has been some differ¬ 
ence of opinion in the courts of the several states. 
But it is now settled, upon much consideration, by 
the decisions of the highest courts of most (^f the 
states in which the question has arisen, that the 
evidence is incompetent, because the taking of such 
precaution against the future is not to be con¬ 
strued as an admission of responsibility for the 
past, has no legitimate tendency to prove! that 
the defendant has been negligent before the; acci¬ 
dent happened, and is calculated to distract the 
minds of the jury from the real issue, and to create 
a prejudice against the defendant.” 

i 

_ ! 

While the above-cited case relates to repairs bv a de¬ 
fendant, and in the instant case the defendant below 
is endeavoring to show responsibility by reason of the 
repairs by the tenant of the premises, 507 E St.; it is 
contended that the principle enunciated by the Su¬ 
preme Court in Columbia Railroad Co. v. Hawthorne 
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applies whether the party making the repairs be the 
defendant or any other party not named a party to 
the suit wherein the obvious purpose is to establish re¬ 
sponsibility of the party making subsequent repairs 
which have nothing to do with the condition of the 
premises prior to the occurrence complained of. 

This Court, in citing the above case, in the case of 
Alt emus et cd. v. Talmadge, No. 5292, decided April 18, 
1932, — App. D. C. —, — F. (2d) —, 60 W. L. R. 430, 
stated as follows: 

4 ‘The reasons for the rule are variously stated, 
but the fundamental reason is that for reasons 
of public policy the making of the repairs or 
alterations after an injury ought not to be con¬ 
strued to be an admission of a previous neglect 
of duty, and hence proof of such acts should not 
be admitted because the effect inevitably must be 
as the Supreme Court said in Columba, etc., R. R. 
v. Hawthorne, 144 U. S. 202, 206, to distract the 
minds of the jury from the real issue and to create 
a prejudice against defendant.’’ 


SECOND ASSIGNMENT OF ERROR. 

The Proof Disclosed (Record, Pages 39 and 40) That 
the Plaintiff Was Recalled by the Defendant’s 
Counsel After the Plaintiff’s Counsel Had An¬ 
nounced His Case Was Closed and Subjected to 
Further Cross-examination Over the Objection of 
Plaintiff’s Counsel. 

The record shows that after the plaintiff’s case had 
been closed Counsel for the defendant requested that 
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the plaintiff be placed back on the witness stapd for 
further questions on cross-examination which was al¬ 
lowed by the trial court over the objection of counsel 
for plaintiff. It is contended as an elementary-propo¬ 
sition, in need of no support by the citation of authori¬ 
ties, that the trial court erred in permitting this! to be 
done. If the defendant’s counsel had failed tb ask 
certain questions while the plaintiff was on the istand 
under cross-examination, and before the plaintiff’s 
case was closed, this would not justify the trial!court 
in allowing the plaintiff to be placed back on the wit¬ 
ness stand for further cross-examination by defend¬ 
ant’s counsel after the plaintiff’s case had been closed. 
If the defendant’s counsel desired to ask certain;ques¬ 
tions of any of the plaintiff’s witnesses after the plain¬ 
tiff’s case was closed, the only way it could havq been 
done under proper procedure would have been fo|r him 
to make the particular witness the defendant’s witness 
and examine the said witness on direct examination 
as a defense witness. The record also will sho^ that 
some of the questions asked the plaintiff by defend¬ 
ant’s counsel, after he had been placed back o|n the 
witness stand for further cross-examination subse¬ 
quent to plaintiff’s case being closed, had alreadv been 
asked by the defendant’s counsel in his cross-examina¬ 
tion of the plaintiff before the plaintiff’s case was 
closed. 


i 





THIRD ASSIGNMENT OF ERROR. 


The Proof Disclosed (Record, Page 40) That the Court 
Allowed Certain Testimony of the Plaintiff on 
Further Cross-examination by Defendant's Coun¬ 
sel and at His Request, but After the Plaintiff's 
Case Was Closed, Concerning Whether He Would 
Submit to a Physical Examination by the Defend¬ 
ant's Physician. 

This Court has held that under certain circumstances 
and conditions a plaintiff may be asked whether or 
not he will submit to a physical examination, but it is 
contended that the circumstances and conditions pres¬ 
ent in this case did not justify the trial court in allow¬ 
ing the defendant's counsel to ask the plaintiff whether 
he would permit himself to be examined by a physi¬ 
cian. The trial court was in error for the further 
reason that this question was put to the plaintiff wit¬ 
ness after the plaintiff had been placed back on the 
witness stand for further cross-examination subsequent 
to the announcement by the plaintiff’s counsel that his 
case was closed. This is an elementary proposition 
of law and it is not considered necessary to cite any 
authorities in support thereof. Upon examination of 
the Record (Record, page 40) it will be noticed that 
all the other questions asked the plaintiff by the de¬ 
fendant’s counsel after he was placed back on the wit¬ 
ness stand subsequent to the plaintiff’s case being- 
announced closed, had been asked the plaintiff (Rec¬ 
ord, pages 19 and 20), so that it appears fair to assume 
that the sole purpose for which this question was asked 


10 


by defendant's counsel was to prejudice the plaintiff 
in the eyes of the court and jury. There was no! foun¬ 
dation laid for the question, to show whether or not 
the plaintiff had been requested to submit to an exami- 
i nation by a physician to be selected by defendant. 


This Court in the case of Washington & Rockville 
Co. v. LaFourade, 48 App. D. C. 364, 367, in its in¬ 
structions held that a request made by defendant some 
months before the trial, and again at the time of the 
trial, would be under such circumstances a reasonable 
request on behalf of the defendant, but that although 
it was a reasonable request, that it was also a request 
which the plaintiff was not compelled, as a matter of 
right, to accede to. As stated above, no question was 
asked the plaintiff (Record, page 40) by defendant’s 
counsel whether the plaintiff had been requested to 
submit to an examination by a physician to be selected 
by the defendant, prior to the day the trial commenced. 


FOURTH, FIFTH AND SIXTH ASSIGNMENT 

OF ERRORS. 

i 

(A) The Declaration Alleged and the Appellee’s Plea 
Admitted—and the Proof Disclosed—That the 
Appellee Was the Legal Owner of the Property to 
Which the Iron Railing Was Attached and Which 
Caused the Injuries Sustained by the Appellant. 

i 

The Record shows and the proof discloses that the 
defendant, the Capital City Life Insurance Coippanv, 
Inc., purchased premises known as 507 E St., N. W., 


i 


i 

! 
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Washington, D. C., from the Operative Plasterers’ and 
Cement Finishers’ International Association, Local No. 
96, Washington, D. C., on or about June 29, 1929, 
through its agent, Charles It. Allen, by a contract of 
sale for the sale of the said property handled through 
Weaver Brothers, Inc., Real Estate Company and that 
said property was deeded to the said Charles R. Allen 
by the Operative Plasterers’ and Cement Finishers’ 
International Association, Local No. 96, and that there¬ 
after the said property was deeded by the said Charles 
R. Allen to the defendant, the Capital City Life Insur¬ 
ance Company. The Record further shows that certain 
officials of the Capital City Life Insurance Company, 
the defendant, went on the premises at 507 E St., 
N. W., prior to the date of purchase for the purpose 
of examining the building to determine whether or not 
it could be remodeled into offices suitable for its busi- 
ness. The Record also shows that certain officials of 

i 

the defendant, the Capital City Life Insurance Com¬ 
pany, visited the building at 507 E St., N. W., subse¬ 
quent to the date of purchase of the said building by 
it, for the purpose of making a further examination 
of the building and to take certain measurements in and 
about the building. 

The proof disclosed that the defendant, after pur¬ 
chasing the premises referred to herein, wrote a letter 
to the Operative Plasterers’ and Cement Finishers’ 
International Association, Local No. 96, from whom 
the property was purchased, requesting the said Union 
to advise Mr. Phillip Floria, the tenant of the base¬ 
ment, to pay his rent to the defendant, which was there- 
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after done. The Record also discloses that when the 
defendant purchased the building known as 507 E St., 
N. W., from the Operative Plasterers’ and Cemept Fin¬ 
ishers’ Association, Local No. 96, it was agreed; in the 
contract of sale for the sale of the said property that 
4 ‘the sellers agree to remain in possession as tenants 
by sufferance of that portion of the property not occu¬ 
pied by the tenant in the front basement shop land to 
execute at the time of settlement the usual 30-day! agree¬ 
ment between the landlord and tenant, agreeing to pay 
rent in advance at the rate of $5.00 per month for a 
period not to exceed 90 days and heating the building 
during such months as heat may be necessary. It is 
therefore clear from the evidence that the building con¬ 
tained two tenants, the Operative Plasterers’ ahd Ce¬ 
ment Finishers’ International Association, Loc?al No. 
96, who lias sold the building to the defendant, and 


Phillip Floria, who conducted a barber shop 
basement. 


in its 


FOURTH, FIFTH AND SIXTH ASSIGNMENT 

OF ERRORS. 

(B) The Appellee, the Capital City Life Insurance 
Company, Is Estopped to Deny Its Liability to 
the Appellant. 

j 

The fact that the declaration alleged and the appel¬ 
lee’s plea admitted that the appellee was the legal 
owner of the property in question and that the iron 
railing and stairway which caused the injury sustained 
by the appellant, was attached to said building, fore- 


13 








closed the right of the defendant to claim that it had 
no responsibility with relation to the iron railing and 
stairway attached to the said building, even though the 
appellee’s plea did specifically deny that the said stair¬ 
way and iron railing was under the control of defend¬ 
ant (appellee). 

It is contended that under the law and in accordance 
with the proof that the defendant retained exclusive 
control of the iron stairway and railing in question. 
This was admitted by the appellee in its plea (Record, 
page 7) and it is respectfully submitted that the de¬ 
fendant (appellee) could not escape responsibility for 
any defects in the iron stairway and railing by merely 
denying specifically thereafter that the said iron rail¬ 
ing and stairway was not under its control. 

Alt emus v. Talmadge, No. 5292, decided April 18, 
1932, App. D. C. —, — F. (2d) —, 60 Wash. 
Law Rep. 430; 

Walker v. Dante, No. 5465, decided May 9, 1932, 
— App. D. C. —. 

In the case of Walker v. Dante, in which the Tal¬ 
madge case was referred to, it was stated by this 
Court: 

I 

“In the present case the defendant retained ex¬ 
clusive control of the common passageway or cor¬ 
ridor to the two stores. In her declaration plain¬ 
tiff alleges that ‘defendant through her agents, 
servants and employees had leased same to certain 
persons to be used and occupied as stores open 
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i 

i 
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to the general public, retaining exclusive; control 
of the concrete walk as a common entrance there¬ 
to.’ In her plea the defendant admits that she 
was the owner of premises 711 and 713 Thirteenth 
Street N. W., ‘and also admits that there was 
maintained a concrete walk or entrance from the 
main sidewalk to the entrance of said stores and 
that on, to wit, the 18th day of November, 1926, 
the plaintiff fell on said concrete walk.’ As ruled 
in the Talmadge case, supra, such an admission 
forecloses the right of the defendant now to claim 
that she had no responsibility with relation to the 
corridor. ’ ’ 

| 

The iron railing and stairway being under the con¬ 
trol of the defendant (appellee), it was the duty of the 
appellee to maintain the same reasonably safe for 
users by exercising due care. j 

FOURTH, FIFTH AND SIXTH ASSIGNMENT 

OF ERRORS. 

! 

(C) The Declaration Alleged and the Appellee’s Plea 
Admitted—and the Proof Disclosed—That the 
Iron Stairway and Railing in Question Which 
Caused the Injuries Sustained by Appellant}, Were 
Attached to the Outside of the Building Known 
as 507 E St., N. W., and Was the Principal En¬ 
trance of Said Building Leading from the Public 
Sidewalk. The Iron Stairway and Railing There¬ 
fore Was an Outside Appurtenance to the Building. 

The weight of authority seems to be that it Is the 
duty of the owner and not the tenant to keep outside 
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appurtenances to a building in safe repair and to exer¬ 
cise reasonable care in maintaining them for the pro¬ 
tection of the public and anyone who might use them. 
If outside appurtenances for a building are placed for 
the general use and benefit of the entire premises, the 
duty with reference to their safety naturally would 
arise at the time they were placed, and this duty would 
naturally affix itself to the owner of the property. The 
duty once affixing itself to the owner of property con¬ 
tinues in him until the property is sold to another. 

i 

Ruling Case Law in discussing the liability of an 
owner or landlord (16 R. C. L. 193) states as follows: 

“Thus a known usage that the landlord do the 
outside repairs such as the roof, gutters and con¬ 
ductors, when houses are entirely let without anv 
written lease to a single tenant at will is good, and 
evidence to establish it is admissible in an action 
against the landlord.” 

Again in 16 R. C. L. —, 558, Application of the Rule, 
it is stated: 

“In these cases generally and in the textbooks, 
the portions of the building in common use to 
which the rule above stated applies are stairways, 
entrances, hallways and the like, to which the ten¬ 
ants generally have access, and through and over 

which thev have easements incident to the sev- 
• 

eral portions of the building leased to the several 
tenants, and it has been held that a landlord is 
liable to a tenant or person rightfully using the 
premises who is injured by defective covering on 
the stairs used in common, and over which the 
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landlord has exclusive control. The rule has also 
been applied to porches, and landings of j outside 
stairways, roofs, cisterns and water closets, used 
in common by the tenants, and it has be^n held 
that there is no valid distinction between the land¬ 
lord’s duty in the case of stairways and where 
elevators are substituted.” (Italics addedi) 

Concerning the fourth, fifth and sixth assignment 
of errors, counsel for the appellant contends that the 
case should have been submitted to the jury! it is 
well settled ‘ * that a landlord who rents differeiit parts 
of a building to various tenants and retains !control 

• i 

of stairways, passageway, hallways or other rhethods 
of approach to the several portions of the building for 
the common use of the tenants, has resting upon him 
an implied duty to use reasonable care to keep such 
places in a reasonably safe condition, and that he is 
liable for injuries which result to persons lawfully in 
the building, from a failure to perform such| duty.” 
Wardman v. Hanlon, 52 D. C. App. 14, 17; Security 
Savings & Com. Bank et al. v. Sullivan, 49 D. C. App. 
119. 

i 

! 

In- the instant case the appellee retained the exclu¬ 
sive control of the iron stairway and railing which 
was the entrance to 507 E St., N. "W., according to prac¬ 
tically all of the witnesses ’ testimony. The iron stair¬ 
way to which the iron railing in question was attached 
served as the main entrance to the building; the acci¬ 
dent happened on the top of the iron stairway! imme¬ 
diately in front of the door which gave entrance to the 
building as a result of the iron railing attached to the 
outside of the building giving away and allowing the 
appellant to fall to the sidewalk, all well within that 

i 

j 

i 

i 
! 
i 

i 
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i 

i 
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part of the building over which the appellee reserved 
control, and the appellee’s duty to the plaintiff (ap¬ 
pellant) cannot be logically denied. 

With respect to the injuries suffered by the appel¬ 
lant, it is contended that it is within the rule of law 
of contemplation of consequences, as set forth in Amer¬ 
ican and English Encyclopedia of Law, Second Edi¬ 
tion, Volume 21, page 488, that “A party is liable 
where injuries might have been anticipated or fore¬ 
seen from the act of omission. It is not necessary that 
the party should have contemplated, or even be com¬ 
pelled to anticipate, the particular consequences which 
ensued, or injuries sustained by the plaintiff. It is 
sufficient if bv the exercise of reasonable care the de- 
fendant might have foreseen that some injury would 
result from his act or omission, or that consequences 
of a general injurious nature might have been antici¬ 
pated.” 

Milwaukee Railway Co. v. Kellog, 94 U. S. 469; 

Railway v. Elliott, 149 U. S. 266; 

O’Dwyer v. Northern Market Co., 24 App. D. C. 81. 

The evidence in the instant case shows that a portion 
of the building in question was rented to the Operative 
Plasterers’ and Cement Finishers’ International Asso¬ 
ciation, Local No. 96, as one tenant and that the base¬ 
ment floor was rented to another tenant for the purpose 
of conducting a barber shop business, from whom the 
appellee received rent (Record, p. 18) after the sale 
of the property, so that the entire building was not 
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rented to one tenant alone. This being so, the area¬ 
way surrounding the front of the barber shop in the 
basement and the railings placed on the sidewalk 
around said areaway, together with the iron fairway 
and railing leading up to the entrance to the second 
floor, were all placed there for the benefit of the prop¬ 
erty, from which the owner necessarily acquired an 
enhanced rental value not only to the barber j shop in 
the basement, but also the entire property. The in¬ 
side of the building was rented by the respective ten¬ 
ants, and not the areaway, stairway and railings, which 
were clearly on the outside of the building beyond the 
building line, placed there by the original o\Vner for 
the purpose of benefiting the property and to serve 
as a means to go in and out of the building, with re¬ 
spect to the barber shop and the remaining portion of 
the building above it. Under these conditions it is 
respectfully submitted that the weight of Authority 
seems to be that the owner and not the tenantj is liable 
for any injuries sustained by anyone as a result of 
an unsafe condition existing by reason of lack of re¬ 
pairs to appurtenances on the outside of the building 
of the type described. 

I 

Perhaps the strongest case to be found ini the Dis¬ 
trict of Columbia on this particular phase of this sub¬ 
ject is the case of Security Savings & Com.; Bank v. 
Sullivan, 49 App. D. C. 119. In this case this Court 
considered very fully the rule of law applicable to a set 
of facts which are similar to the set of facts disclosed 

i 

by the evidence in the instant case, and this Court in 
rendering its opinion in that case referred to and ap¬ 
proved well-recognized cases in other jur}sdictions 


i 


i 

I 


i 
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pertaining to this particular phase of the subject. It is 
interesting to note that this Court in passing upon this 
question stated in its opinion that the Illinois Court 
in the West Chicago Masonic Association v. Cohn, 192 
Ill. 210, case, went too far in applying the facts in¬ 
volved in that case, “the general rule that where a 
tenant has the entire control of a structure which 
caused the injury and is required to keep the same 
in repair he and not the owner, is liable.” The facts 
in the Illinois case in a good many respects, by analogy 
at least, are similar to the instant case and this Court 
in the Security Savings & Com. Bank case saw fit to 
disapprove the decision of the Illinois Court, which 
held the tenant liable and not the owner, while on the 
other hand, this Court saw fit in the Security Savings 
& Com. Bank case to approve the decision rendered in 
the case of Trustees v. Foster, 156 N. Y. 362, by the 
New York Court, and also City of Seattle v. Puget 
Sound Improvement Co., 47 Wash. 22, both of which 
cases held the owner liable and not the tenant, under 
facts and circumstances similar to the facts and cir¬ 
cumstances disclosed by the evidence in the instant 
case. 

This Court in the case of Security Savings & Com. 
Bank v. Sullivan in passing on these cases stated as 
rollows: 

“The rule announced in Trustees v. Foster, 
supra, is expressly approved in City of Seattle 
v. Puget Sound Improvement Co., 47 Wash. 22. 
We are aware that in West Chicago Masonic Assn, 
v. Cohn, 192 Ill. 210, a case in every respect like 
the New York case and the one here under con¬ 
sideration, the Illinois Supreme Court held the 
tenant only liable. But we think this Court in 

20 



that case went too far in applying to the facts 
before it the general rule that where a tenant has 
the entire control of the structure which causes 
the injury and is required to keep the same in 
repair, he, and not the owner, is liable. The rule 
undoubtedly applies where the entire property is 
demised, and the tenant, being required j to keep 
the premises in repair, allows a portion 1 thereof 
to become defective, resulting in injury tq a third 
party. It would also apply where a tenant leases 
a portion of a building and the accident occurs 
through the negligence of the tenant ini keeping 
the portion exclusively demised to him in repair. 

i 

But the owner is not relieved when he retains 
control of a portion of the premises, as, in this 
case, from responsibility for making general re¬ 
pairs * * * that is, for keeping in repair por¬ 
tions of the premises essential to the common use 
and enjoyment thereof. For example, it |has been 
held that where the second floor of a building is 
leased to different tenants, the owner is liable for 
defects in the stairway leading thereto. | Sawyer 
v. McGillicudy, 81 Me. 318. In Milford v. Hol¬ 
brook, 9 Allen 17, an awning made for^ and at¬ 
tached to a block containing three stores I was held 
to be for the common use of all the tenants, and 
the owner was liable for defects therein. In Ship- 
ley v . Fifty Associates, 101 Mass. 211, the whole 
building was leased to different tenants, hut the 
owner was held liable for defects in the roof . 
Thus the rule seems to he that where the owner 
keeps control of a portion of the premises, or rents 
the entire hud ding to different tenants, he is still 

liable for general repairs (Italics added.) 

i 

The stairway and iron railing could not be con¬ 
sidered a part of the premises, but was an| entrance 

i 

i 

i 


i 
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to said premises; nor was it for the exclusive use of 
the tenants, as was the building proper, but it was for 
the common use of the public and for the benefit and 
use of the appellee’s tenants. In referring to a plat¬ 
form extended in front of three tenements leased to 
different persons, this Court in the above case in 
referring to the case of Headman v. Conway stated: 


“Headman v. Conway, 126 Mass. 374, is closely 
analogous to the case at bar. A platform extended 
in front of (3) tenements leased to different per¬ 
sons. It was constructed for the benefit and use 
of all. In the opinion the Court said: ‘Neither 
tenant acquired any exclusive right to use or con¬ 
trol the part in front of his shop, and there is no 
such leasing of the platform as would exonerate 
the landlord from responsibility for defects in it.’ 

In the present case the defect is not in the base¬ 
ment or the vault under the sidewalk, but in the 
sidewalk which is used in common by the public 
and all persons entering and leaving the premises 

of defendant bank. While incidentallv it fur- 

* 

nished light to the vault it, in fact, is a part of the 
sidewalk, which, by virtue of its permit from the 
city, the bank has obligated itself to keep in repair. 
It is an appurtenance belonging to the premises 
for the use in common of the general public and 
all persons connected with or occupying the build¬ 
ing, which the owner is required to maintain in 
safe condition as long as it retains control of a 
portion thereof. This obligation can only be di¬ 
vested by a conveyance of the entire premises. 
If conveyed by lease, unless the owner expressly 
covenants to keep the premises in repair, the duty 
in that respect shifts from the owner to the tenant. 
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The case was disposed of by the Court below 
without error, and the remaining assignments are 
not of sufficient importance to require copsidera- 
tion. 

i 

The judgment is affirmed with costs. 

Affirmed.’ ’ 

I 

In the Security Savings & Com. Bank case, the fol¬ 
lowing significant language was also used by this 
Court: 


‘ 4 The defendant bank here retained control over 
a portion of the building, and we think the safe 
rule, and one which has been sustained jby able 
authority, is that w’here a property owner^ for the 
benefit of his property, secures an easement from 
the city to construct a vault or extension of the 
basement under the sidewalk, with permission to 
place in the sidewalk basement doors, a coal hole, 
or, as in this instance, a contrivance for lighting 
the vault and basement, so long as he retains any 
control whatever over the premises he should be 
required to see that the condition thus created is 
kept safe and in good repair.’’ (Italics added.) 

I 

In the case of Trustees v. Foster, 156 N. Y., page 
362, the New York Court stated as follows: 


4 ‘As the duty is imposed by law for the public 
safety, its extent is measured by whatever public 
safety requires. Anything less than thq aliena¬ 
tion of the entire property, either permanently, 
as by deed, or temporarily, as by lease, would leave 
the public without adequate protection, j A per¬ 
son injured by a defective grate should not be 
subject to the hazard of ascertaining the precise 
relation existing between the owner and one of 
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his tenants with reference to the control of the 
grate, but a simple rule, resting upon ownership 
and possession, in whole or in part, of the adja¬ 
cent structure, is required by sound public policy. 

The argument that the defendant had no right 
of access to repair the grate, except by consent 
of the tenant, is without force, for the law impos¬ 
ing the duty was a part of the lease and impliedly 
excepted from its provisions such necessary ac¬ 
cess at reasonable times as would enable the owner 
to discharge that duty. The lease covered the 
grate, by implication only, the same as it embraced 
the rights of the owner in the entire sidewalk in 
front of his premises. That would not prevent 
him from rebuilding or repairing the sidewalk 
proper, when required by municipal ordinance, nor 
does it prevent him from rebuilding or repairing 
the grate when required by the common law.’’ 

In the case of Seattle v. Puget Souild Improvement 
Co., 47 Washington 22, at page 27, the Court said: 

“Appellant also contends that the Court erred 
in finding that the appellant maintained the trap¬ 
doors and areaway beneath the sidewalk, and that 
appellant had control thereof. It is admitted that 
the appellant owned the building and that the area¬ 
way and trapdoor were placed in the sidewalk for 
the benefit of the building . Under these circum¬ 
stances it became the duty of the appellant to 
maintain the trapdoors reasonably safe for pas¬ 
sers by. The evidence conclusively shows that the 
building was at all times under the control of the 
appellant. It is true the appellant leased offices 
and store rooms therein to different tenants, but 
the control of the building and its maintenance and 
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actual possession of a part of the building were in 
the appellant personally at all times. Under 
these circumstances appellant would be!liable.’’ 
(Italics added.) 

i 

It is respectfully submitted that even though the 
Illinois Court in the case of West Chicago Masonic 
Association v. Cohn held that the tenant an<^ not the 
owner was liable, which decision this Court disap¬ 
proved in the Security Savings & Com. Bank case, 
the Illinois Court in that case used the following sig¬ 
nificant language at the conclusion of its opinion: 

i 

‘ 4 Appellee Cohn fell or stepped into a coal hole, 
received injuries, building owned by appellant and 
leased to Wilker; he had occupied the basement as 
a saloon and used the vault under the walk for 
water closets and to store coal for 6 years. Evi¬ 
dence tends to show neither the appellant Company 
or any of its tenants in building other than Wilker 
had access to vault, but Wilker had entire control 
thereof; only entrance thereto was fronji saloon 
occupied by him and vault was not appurtenant to 
any other part of building.’’ 

I 

Again on page 221: j 

“If the coal hole and vault were constructed and 
are used for the benefit of the entire premises, the 
leasing of a portion, only, of the premises would 
not absolve the owner from his duty to use ordi¬ 
nary care to keep the coal-hole and the covering 
thereto in a good and safe condition; bijt if the 
vault into which the coal-hole opens has j no con¬ 
nection with any other part of the building other 
than the basement leased to the tenant, and no 
benefit inures from it to any other portion of the 
premises, and the tenant, as against the owner, 


i 


j 
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has, and is entitled to have, exclusive possession 
and control of the basement, coal-hole and vault, 
and has covenanted to keep the same in good re¬ 
pair, then the case should be regarded as within 
the operation of the general rule that the occupant 
of the premises and not the owner thereof, is re¬ 
sponsible for injuries received in consequence of a 
failure to keep the premises in repair.’’ 


One of the most recent cases decided bv this Court 

* 

on this subject is the case of Altemus et al. v. Tal- 
madge, No. 5292, decided April 18, 1932, 60 W. L. R. 
430, in which this Court said: 


“The next assignment (confined to the appellant 
Altemus) is to the point that the tenant and not the 
owner is liable. In the case at bar the evidence 
shows that the tenant had been in control of the 
premises for several years prior to the happening 
of the accident, and City of Lowell v. Spaulding, 
58 Mass. (4 Cush.) 277, is cited as authority for 
the position that where the owner has parted with 
control to a tenant the tenant, rather than the 
owner, is responsible for injuries to third persons 
in the absence of a covenant to repair, and in 
Security, etc., Bank v. Sullivan, 49 App. D. C. 
119, we announced substantially the same doctrine. 
But in the last named case, we were careful to 
distinguish cases in which the owner retains con¬ 
trol of a portion of the premises or where he 
leases different parts of the premises to different 
tenants with a common use of steps or landings, 
and likewise cases which involve appurtenances 
for the use of the general public and all persons 
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connected with or occupying the building and we 
said as to the latter the rule would not ap|ply. 

In the case under consideration, the defect was 
in a part of the sidewalk which though in front of 
the store leased to the tenant, was for use by the 
public and people having business in aiiy of ap¬ 
pellant’s properties. In such circumstances, the 
measure of responsibility of a tenant hhving ex¬ 
clusive possession and control does ndt attach. 
Here the property adjacent to the city I sidewalk 
and not occupied by the building was by the act of 
the lot owner paved and connected up jwith the 
highway so that the line of separation between the 
two was destroyed, and this was the equivalent of 
an invitation to the public to use it all as! a street. 
The fact that it was also essential in tlje practi¬ 
cable use of the leased premises did not of itself, 
and without something more, shift the responsi¬ 
bility of maintaining it in good order from the 
owner to the tenant, and this is true, if for no 
other reason, because the principle of inlplied re¬ 
sponsibility on the part of the tenant grotos out of 
exclusive possession, and where that is lacking the 
implication falls . 7 7 


The most recent case decided by this Courli concern¬ 
ing the subject is the case Walker v. Dante, No. 4565, 
decided May 9, 1932, — App. D. C. —, in which it was 
stated bv this Court: 

! 


i 

“It is settled law that an owner whb retains 
control of a portion of premises or leases! different 
parts of premises to different tenants wij:h a com¬ 
mon use of steps or landings, passageways and the 
like, is under a duty to use reasonable care to 
maintain such places and appurtenances! in a rea¬ 
sonably safe condition for the purposes intended.” 
(Other cases cited.) 
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FOURTH, FIFTH AND SIXTH ASSIGNMENT 

OF ERRORS. 


(D) From the Evidence It Is Fair to Deduct That the 
Stairway and Iron Railing Attached to the Out¬ 
side of the Building, Providing an Entrance There¬ 
to, Were placed There by the Original Owner of 
the Property and Constituted a Covenant Running 
with the Land, Passing on to Each Subsequent 
Owner of the Property. 

It is contended that the iron stairway and railing 
constituted a covenant running with the land and that 
the law imposed a duty upon the owner, the defendant 
(appellee), to keep the same in a safe condition. The 
law imposing a duty upon the defendant (appellee) to 
keep the same in a safe condition was a part of the 
agreement made with the Operative Plasterers ’ and 
Cement Finishers’ International Association, Local 
No. 96, for the tenancy thereof, and impliedly accepted 
from its provisions such necessary access at reason¬ 
able times as would enable the owner, the defendant 
(appellee) to discharge that duty. The agreement 
with the said Union covered the iron stairway and 
railing, by implication only, the same as it embraced 
the rights of the owner, the defendant (appellee), in 
the entire sidewalk in front of its premises located at 
507 E St., N. W. That would not prevent the defend¬ 
ant (Appellee) from rebuilding or repairing the side¬ 
walk proper, in front of the premises at 507 E St., 
N. W., when required by municipal ordinance, nor does 
it prevent the defendant (appellee) from rebuilding or 


i 

! 

i 

j 

i 

I 

i 

i 


repairing the iron stairway and railing when required 
by the common law. The iron stairw’ay to which the 
iron railing was attached led from the public jsidewalk 
to the only main entrance to the building known as 
507 E St., N. W., the property owned by the defendant 
(appellee), and it is therefore contended that! the iron 
stairway and railing were in the exclusive control of 
the defendant (appellee), by implication of j law and 
that the law, therefore, imposed a duty upoh the de¬ 
fendant (appellee) to make repairs thereto whenever 
needed. If as a result of lack of repairs thei plaintiff 
(appellant), while exercising due care himself, was in¬ 
jured, the defendant (appellee) would be liable, 
through its failure to make the necessary repairs to 
keep the same in a reasonably safe condition, so that it 
could be used free from danger, by not only the plain¬ 
tiff (appellant) but all others. j 

The proof discloses (Record, p. 39) that premises 
known as 507 E St., N. W., owned by the defendant 
(appellee), were being used every day as the Union 
headquarters for the Operative Plasterers , | and Ce¬ 
ment Finishers 9 International Association, Local No. 
96, one of the tenants of the building; that I the office 
of the Union at this address was open all day every 
business day, and that the members of the Union came 
in and out of the building during all hours of the day 
and at nights meetings of the Union were held; that 
other members of the public aside from members of 
the Union, came in and out of the building frequently 
during office hours while transacting business with the 
Union; that the office of the Union was open to the 
public for business every day. 

i 

i 


i 
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In the case of Trustees v. Foster, 156 New York, 
p. 362, previously cited herein, the New York Court 
used the following significant language: 


“As the duty is imposed by law for the public 
safety, its extent is measured by whatever public 
safety requires. Anything less than the aliena¬ 
tion of the entire property, either permanently, as 
by deed, or temporarily, as by lease, would leave 
the public without adequate protection. A person 
injured by a defective grate should not be subject 
to the hazard of ascertaining the precise relation 
existing between the owner and one of his tenants 
with reference to the control of the grate, but a 
simple rule, resting upon ownership and posses¬ 
sion, in whole or in part, of the adjacent structure 
is required by sound public policy. 

The argument that the defendant had no right 
of access to repair the grate, except by consent of 
the tenant, is without force, for the law imposing 
the duty was a part of the lease and impliedly 
excepted from its provisions such necessary access 
at reasonable times as would enable the owner to 
discharge that duty. The lease covered the grate, 
by implication only, the same as it embraced the 
rights of the owner in the entire sidewalk in front 
of his premises. That would not prevent him from 
rebuilding or repairing the sidewalk proper, when 
required by municipal ordinance, nor does it pre¬ 
vent him from rebuilding or repairing the grate 
when required by common law. ’ ’ 

It is therefore contended that the defendant (appel¬ 
lee) maintained the iron stairway and railing leading 
up to the main entrance door of premises, 507 E St., 
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N. W., owned by the defendant (appellee). It is sub¬ 
mitted that the appellee owned the building land that 
the iron stairway and railing attached thereto were 
placed in front of the building, providing an I entrance 
thereto for the benefit of the building. Under such 
circumstances it became the duty of the appellee owner 


question 
. If the 
stairway 


to maintain the iron stairway and railing in 
reasonably safe for all persons using them; 
appellee owner failed to maintain the iron 
and railing in question reasonably safe for all persons 
using it, the appellee would be liable. Under the law, 
therefore, the defendant (appellee) created | the iron 
stairway and railing in question as an entrance to the 
building, and having treated it as such, it pwed the 
plaintiff (appellant) as a user thereof, an obligation to 
see that it was reasonably safe. This obligation is 
well laid down by this Court in the cases of Washing¬ 
ton Market Co. v. Clagett, 19 D. C. App.| 12; and 
O’Dwyer v. Northern Market Company, 24 I}. C. App. 
86, as well as other cases alreadv cited. j 


FOURTH, FIFTH AND SIXTH ASSIGNMENT 

OF ERRORS. 


(E) Property Private in Fact but Public in Use and 
Enjoyment Creates a Duty on the Owner to Keep 
the Same in a Safe Condition; the Nature of the 
Use Itself Creates the Duty. Owner Liable to 
Invitee Using Property. 

Where property is private in fact, but public in use 
and enjoyment, the nature of the use itself creates the 
duty on the owmer to keep the same in a safe condition. 
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Bowler v. Pacific Mills, (Mass.) 86 N. E. 667; 

Murphy v. Boston & Albany R. R. Co., 133 Mass. 

121 ; 

Murphy v. Broadway Improvement Co., 178 N. Y. 
S. 860. 

And when the property which has been let is intended 

for public use, it is an exception to the rule that an 

owner is not liable for injuries occurring during 

tenancy. 

* 

Goldstein v. Weiss, 172 N. Y. S. 131; 

Junkermann v. Filyou Realty Co., 108 N. E. 190. 

The evidence (Record, p. 19) discloses that the plain¬ 
tiff (appellant) went to the premises known as 507 E 
St., N. W., owned by the defendant (appellee), upon 
the night of September 27, 1929, the date he received 
the injuries complained of, to accompany a fellow em¬ 
ployee working under him to turn in a certain card 
to comply with certain Union regulations, and for the 
further purpose of securing additional help for his 
employer, and also for the purpose of attending a meet¬ 
ing to be held by the Union on that night at 507 E St., 
N. W. The plaintiff (appellant) was therefore law¬ 
fully upon the premises as the invitee of the owner 
(the defendant, the Capital City Life Insurance Com¬ 
pany), and occupant (the Operative Plasterers’ and 
Cement Finishers’ International Association, Local 
No. 96), of the said premises. The owner, the defend¬ 
ant (appellee) therefore owed a duty to the plaintiff 
(appellant) of using reasonable care to keep the prem- 
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ises in a safe and suitable condition so that the plain¬ 
tiff (appellant) would not be necessarily and unreason¬ 
ably exposed to danger. The plaintiff (appellant) 
while lawfully upon the premises received the injuries 
complained of as a result of the failure of the owmer, 
the defendant (appellee), to keep the iron stairivay and 
railing in question in a safe and suitable condition, and 
the owner, the defendant (appellee), is therefore liable 
for the injuries complained of by the plaintiff (ap¬ 
pellant). 


In the case of Murphy v. Broadway Improvement 
Company, 178 N. Y. S. 860, cited above, the Court said: 

“On the other hand, the owner or occupant of 
premises, who induces others to come dpon the 
premises by invitation, express or implied, owes 
to them the duty of using reasonable care! to keep 
the premises in a safe and suitable condition, so 
that they will not be unnecessarily and unreason¬ 
ably exposed to danger. Beck v. Carter, 68 N. Y. / 
283, 23 A. M. Rep. 175; Camp v. Wood, 76 N. Y. 

92, 96, 32 A. M. Rep. 282; Davis v. Ferris,!29 App. 
Division 623, 53 N. Y. Supp. 591; Ford vj. Wana- 
maker, 165 App. Div. 284, 150 N. Y. Supp. 795; 

Id., 172 App. Div. 908, 157 N. Y. Supp. 1125; Id., 

224 N. Y. 91,102 N. E. 540, L. R. A. 1915 )B. 1127; 
Constantino v. Watson Contracting Co., 219 N. Y. 
443, 446, 114 N. E. 202.” 


“The defendant owned and maintained the 
building in the condition in which it was on the 
date of the injury to the plaintiff. It was respon¬ 
sible for constructing the stairway under the show 
window. It rented the store, with the show win¬ 


dow, to Hilton. The purpose of the show 


window 
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was to display the goods that Hilton had for sale— 
to advertise his stock and invite an examination 
thereof by the passing public. It was not expected 
that all who stopped and looked would become im¬ 
mediate purchasers. All were invited that some 
might become purchasers. Leighton v. Dean, 117 
Me. 40, 102 Atl. 565, L. R. A. 1918 B, 922. There¬ 
fore, certainly, with respect to Hilton, the plain¬ 
tiff was upon the premises as his invitee.” 

“The defendant, as Hilton’s landlord, owed the 
duty, in respect to the entrance of the building, 
passageway, and lights, which remained in its con¬ 
trol, to so maintain them that they were reason¬ 
ably safe and suitable at all times, for all per¬ 
sons who were lawfully using the premises, and 
themselves using due care, so far as it should have 
anticipated such use as was involved in and nec¬ 
essarily arose out of the purpose and business for 
which the store was rented. Marwedel v. Cook, 
154 Mass. 235, 28 N. E. 140. The use of the show 
window, for the purpose of attracting attention 
and inviting inspection of the goods that the oc¬ 
cupant of the store had for sale, was contemplated 
when the show window was constructed. That the 
window would be closely approached by such in¬ 
vitee was reasonably to have been expected. It 

was the dutv of the defendant to so maintain the 

•»• 

premises in relation to the show window that such 
invitee should not be subjected to unnecessary risk 
of injury. The plaintiff was lawfully on the prem¬ 
ises as an invitee.” 

The evidence shows (Record, p. 19) that the plaintiff 
(appellant) in the instant case had business in the 
building owned by the defendant (appellee) and that 
he went into said building for the purpose of transact- 
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ing such business and when he had finished this busi¬ 
ness was leaving the building by way of the stairway 
in question which was the main entrance and the only 
way of leaving the building. Therefore the plaint iff 
was on the premises as an invitee. j 

This rule was also laid down in the case of Junker- 
mann v. Filyou Realty Co., 108 N. E. 190, cited above, 
wherein the Court said: 


• “But, whatever the form of pleading, the basis 
of the liability is the same. We may say that those 
who enter a structure designed for public amuse¬ 
ment are there at the invitation, not onty of the 
lessee, who maintains it, but also the lessor who 
has leased it for that purpose, and that the!latter’s 
liability is merely an instance of the general rule 
which charges an owner of property with the duty 
toward those whom he invites upon it. Heskell 
v. Auburn, L. H. and P. Company, 209 NJ Y. 286, 
102 N. E. 540; Swords v. Edgar, supra. }Ve i.iay 
say more simply, and perhaps more wisely, re¬ 
jecting the fiction of invitation, that the nature 
of the use itself creates the duty, and that an 
owner is just as much bound to repair a structure 
that endangers travellers on a walk in an amuse¬ 
ment park as he is to repair a structure that en¬ 
dangers travellers on a highway. Whatever the 
underlying principle that explains the rule, the 
rule itself is settled. The owner of such a park 
must use all reasonable care to make his structure 
safe before he leases it for his profit. In! Lusk v. 
Peek, supra, the defendant had leased a grandstand 
and bleachers to be used for baseball garpes. The 
lease was for a term of years. The plan of the 
structure was proper. Some of the timbers, how- 
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ever, liad decayed before the lease was made. Be¬ 
cause inspection would have disclosed the defect, 
the landlord was held liable. The same rule 
(Other cases cited.) (Italics added.) 

Since the duty is imposed by law, it cannot be 
evaded by exacting from the tenant a covenant to 
repair.” (Other cases cited.) 

In Swords v. Edgar et cd, 59 N. Y. 28, 34, referred 
to in the above cited case, it is also stated: 

“Where it is held, that though the premises were 
in the exclusive possession and control of a tenant, 
yet, as at the time of the accident, the cause of it 
was in the same condition as when the lease was 
made, the premises were used in the manner con¬ 
templated and intended by the parties to the lease, 
and that for such use the defendant was to be paid 
a stipulated compensation by way of rent, the de¬ 
fendant was liable.” (In this case the defendant 
was the owner of the property, and not the tenant.) 

The evidence in the instant case shows (Record, p. 
27), that the building was in the same condition at the 
time of the occurrence complained of as it was at the 
time the defendant (appelee), the Capital City 
Insurance Company, let a portion of the building to 
the tenant, the Operative Plasterers’ and Cement Fin¬ 
ishers’ International Association, Local No. 96. Again 
the evidence shows (Record, p. 24) that the condition 
of the building known as 507 E St., N. W., owned by 
the defendant (appellee), on the date of the occurrence 
complained of, was bad and in need of repairs. 

This Court, in the case of Market Co. v. Clagett, 19 
App. D. C. 12, p. 25, states: 
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“It would seem to be clear that the invitation 
that was held out to the public to visit apd deal 
at the market was of a nature to assure everyone 
that he or she could go into the market-hojuse by 
the ordinary ways provided without incurring 
danger or risk to life or limb. It was the duty of 
the market company to guard against danger to 
their patrons, and if, by reason of the unsafe con¬ 
dition of the premises, an injury to a patron be 
sustained, without fault on his part, the onus 
is upon the market company to show that it could 
not, by the exercise of reasonable care by these for 
whose acts and omissions it was liable, have pre¬ 
vented the accident. j 

Judge Cooley, in his work on Torts, pp. 604, 607, 
says that when one ‘expressly or by implication 
invites others to ccxne upon his premises, whether 
for business or for any other purpose, it is hlis duty 
to be reasonably sure that he is not inviting them 
into danger, and to that end he must exercise ordi¬ 
nary care and prudence to render the premises 
reasonably safe for the visit.’ And in the leading 
English case of Indermaur v. Dames, L. R. II C. P. 
274, and 2 Id. 511, where the question was fully 
considered as to the rights of persons who, upon 
invitation, either express or implied, visit; prem¬ 
ises upon business which concerns the o\bner or 
occupier, the court said ‘that it was settled law 
that a visitor of that class, using reasonable care 
on his part for his own safety, is entitled to ex¬ 
pect that the occupier shall, on his part, use rea¬ 
sonable care to prevent damage from unusual dan¬ 
ger which he knows or ought to know; and that, 
where there is evidence of neglect, the question 
whether such reasonable care has been taken, by 
notice, lighting, guarding, or otherwisb, and 
whether there was contributory negligence in the 
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sufferer, must be determined by a jury as a matter 
of fact.” 

This doctrine has been frequently declared by the 
courts. In the case of Brinkworth v. Sam Selig Co., 
51 Calif. App. 68, 197 Pac. 427, the Court stated: 

“One who during business hours lawfully enters 
a store to purchase goods does so at the implied 
invitation of the owner, upon whom the law im¬ 
poses the duty of exercising ordinary care and 
prudence to keep the aisles and passageways of the 
premises, in and through which, by their location 
and arrangement, a customer in making purchases 
is induced to go, in a reasonably safe condition, so 
as not to unnecessarily expose him to danger or 
accident.” 

In the case of Purdy v. Loew’s St. Louis Realty and 
Amusement Corporation, St. Louis Court of Appeals, 
294 S. W. 751, 220 Mo. App. 854, the plaintiff brought 
suit to recover damages for personal injuries sus¬ 
tained by her on August 22, 1924, caused when she fell 
on a step or offset in an alleyway maintained by the 
defendant as a means of exit from its theater. The 
Court held that the 

“owner or occupant of premises, who induces per¬ 
sons to come upon premises by invitation, express 
or implied, owes to such persons the duty of using 
ordinary care to maintain premises in a reason¬ 
ably safe condition.” 

It is contended that the instant case is in a great 
many respects similar to two recent cases decided by 
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this Court, already referred to herein, namely, Altemus 
v. Talmadge, No. 5292, decided April 18,1932, j — App. 
D. C. —, — F. (2d) —, 60 Wash. Law Reporter 430; 
and Walker v. Dante, No. 4585, decided May 9, 1932, 
— App. D. C.—, the latter of which was an! appeal 
from a judgment in the Supreme Court of the District 
of Columbia on a verdict returned by a jury in said 
Court by direction of the presiding Justice at the close 
of the plaintiff’s testimony, the same as was |done in 
the instant case. This Court in the Walker v. Dante 
case, reversed the judgment of the Supreme Court of 
the District of Columbia and remanded the same for a 
new trial. 

i 

i 

i 

That the general rule that an owner is not liable for 

i 

injuries occurring during tenancy is not iroh-clad is 
clearly stated by this Court in the Security | Savings 
and Commercial case, and it is submitted that the facts 
in this case show an exception to the genera} rule by 
reason of the fact that the appellee, the Capital City 
Life Insurance Company, could not release itself from 
its duty to keep the appurtenant iron stairway and 
railing in question in a safe condition by letting the 
premises, 507 E St., N. W., to the tenants heretofore 
mentioned. 


CONCLUSION. 

For the foregoing reasons, the appellant respectfully 
submits that there was error committed! by the 
trial court in this case, and that the case should have 
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been sumitted to the jury, and the judgment in favor 
of the defendant (appellee) should, therefore, be 
reversed and the case remanded. 

Respectfully submitted, 

Lester Wood, 

i 

Attorney for Appellant . 
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BRIEF FOR APPELLEE 


The Appellee at the outset of its brief respectfully 
directs the attention of the Court to two salient fea¬ 
tures of this case as follows: 

i 

i 

1. Whereas the Appellee received legal title to the 
premises in question by deed from the Operative 
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Plasterers’ and Cement Finishers’ International As¬ 
sociation (hereinafter referred to as the Union), of 
which Association the Appellant was at the time of the 
accident a member in good standing, prior to the ac¬ 
cident, yet the said Association remained in possession 
of the premises theretofore occupied by it as a tenant 
by sufferance until after the accident (R-16) without 
any agreement on the part of the landlord (Appellee) 
to make repairs (R-16, 41). 

2. That the evidence showed that the said Associa¬ 
tion and not the Appellee had full control and posses¬ 
sion of the entire premises leading to and from the 
iron stairway (R-28, 41 and 42); that is, the entire 
building from basement to roof excepting the portion 
of it in the basement occupied by the barber, to which 
there was a separate entrance with steps leading down 
to it from the sidewalk (R-27). 

With the purpose of clarifying this point, there are 
exhibited herewith on the following page, with the 
consent of counsel for Appellant, photographs of the 
two entrances 1 as they existed at the time of the 
accident. 


1 . 

•The Appellee will take up the various assignments of 
error in their order. In the first assignment it is 
argued that because the witness Quigley, produced on 
behalf of the Appellant, was permitted to testify re¬ 
specting repairs done to the breach in the stair railing 
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through which Appellant fell, error was thereby com¬ 
mitted to his prejudice. It will be remembered that 
the case in the Court below was decided through direc¬ 
tion of the Court, who, in unequivocal language main¬ 
tained that if there had been one stairway common to 
the part of the building occupied by the barber! as well 
as to all the rest of the building occupied by the Union, 
there would be no question of liability (R-41); but that 


since the facts were otherwise, and the Union was in 
complete control as tenant of the building proper to 
which the stairway in question gave access, arid since 
there was no obligation on the part of the Appellee as 
landlord to make repairs, there could be no liability 
attaching to the Appellee. 


In view of this, it is difficult to see how the Appellant 
was prejudiced through the admission of thib testi¬ 
mony. The Appellee contends that even if it ind not 
the Union had made the necessary repairs, th£ situa¬ 
tion would not be different, since repairs subsequently 
made cannot raise an inference or admission of liabi¬ 
lity as decided by this Court in Altemus vs. Taljmadge, 
following the U. S. Supreme Court in Columbia, etc.; 
R. R. vs. Hawthorne, 144 U. S. 202, 206. And, since 
this is the law, and since the question of liability was 
not decided by a jury, it cannot be maintained that the 
admission of this testimony created prejudice and 
hence error. 


2. | •• 

i 

I • 

It is respectfully submitted that the second assign¬ 
ment of error may be disposed of in the same irianner 

. t * 
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as the first, viz, the case below turned upon one ques¬ 
tion only, and the testimony of the Appellant (R-40) 
elucidated from him in the manner complained of had 
nothing whatever to do with that question. 


3. 

The Appellee believes that the third assignment of 
error is similar in substance to the second and is, ac¬ 
cordingly, answered by the foregoing paragraphs. For 
further answer, however, this Court, in the case quoted 
by the Appellant in his brief (Washington and Rock¬ 
ville Railroad Co. v. La Fourcade) has held that the 
refusal of a plaintiff in an action alleging personal in¬ 
juries to submit himself for examination by a physician 
at the request of the defendant is a matter that may be 
argued to the jury. The Appellee, therefore, believes 
that the permission granted by the Court below to 
examine the Appellant along this line was entirely 
proper. 


4. 

In order to clear up any inconsistencies that may ap¬ 
pear in portion (B) of Appellant’s “Fourth, Fifth and 
Sixth Assignment of Errors,” the Appellee wishes to 
herewith set out that portion of its Plea (R-7) which 
reads as follows: 

“* * * but the defendant denies that the said 
stairway or the superstructure of the building to 
which it gave entrance was at the time alleged in 
said Amended Declaration under the control of 
the defendant, but avers that the stairway and the 
premises to which it admitted of entrance, was in 
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the possession and under the control of an organ¬ 
ization of which the plaintiff was, on the 27th day 
of September, 1929, a member, and the defendant 
denies that he owed or owes any duty to the plain¬ 
tiff in the premises as is alleged in the Declaration 
and Amended Declaration by him filed.” j 

I 

In other words, the Appellee took the unequivocal and 
unambiguous stand that it owed no duty, under the 
law, to the Appellant, and that the stairway and defec¬ 
tive railing which caused the accident was not upder its 
control at the time. This view based upon the evidence 
was sustained by the Court below in his instruction to 
the Jury (R-42). 


Under this assignment the Appellant quotes two de¬ 
cisions by this Court to which the Appellee will briefly 
refer. In Altemus v. Talmadge, 60 W. L. R. 430, this 
Court found and the Appellee (defendant below) ad¬ 
mitted by its Plea that the portion of the pavement 
which caused appellee’s (plaintiff below) fall, was 
under the exclusive control of the Appellant, since it 

i 

so merged with the abutting sidewalk as to make it 
indistinguishable from it and constituted an invitation 
for use to the general public, thereby creating liability 
on the part of the owner of the premises to keep the 
same in repair as contradistinguished from the tenant. 
This case followed that of Security, etc., Bank v. Sul¬ 
livan, 49 App. D. C. 119. In Walker vs. Dante, re¬ 
ported in 60 W. L. R. page 468 the facts disclosed that 
the injury complained of occurred on a commop pass¬ 
ageway leading to two storerooms, which, although 
under one ownership, were nevertheless let to two 
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separate tenants, a situation which, of course, created 
liability for defective conditions on the part of the 
owner of the real estate since he, perforce, retained 
control of the common passageway. In the case at bar, 
it will be remembered the injury occurred through 
the breaking away of an iron railing protecting the 
landing of a stairway entrance to that entire portion 
of a building which was leased to one tenant without 
obligation on the part of the landlord (Appellee here) 
to make repairs (Appellant’s brief, top of page 13). 


5. 

Answering portion (C) of Appellant’s fourth, fifth 
and sixth Assignment of Errors, the Appellee wishes 
to cite the case of Paratino vs. Gildenhorn, 55 D. C. 
App. 271, in which the doctrine laid down in Iowa 
Apartment House vs. Herschel, 36 App. D. C. 457, was 
reiterated in the following language: “In the absence 
of statute, or express covenant or stipulation in the 
lease, there is no obligation on the part of the landlord 
to make ordinary repairs on the leased premises.” 

The Appellee cites with approval the cases of 
Wardman v. Hanlon, 52 D. C. App., 14, and Security, 
etc., Bank vs. Sullivan (Supra) quoted by the Appellant 
in this subdivision of his brief as well as the doctrine 
contained in 16 R. C. L. 558, as therein cited, but the 
Appellee cannot accept the conclusion reached by the 
Appellant that the former retained exclusive control of 
the stairway and railing in question or of the super¬ 
structure of the building to which it gave entrance. 
The facts as developed by the evidence and determined 
by the applicable law were otherwise. 
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Of the various cases cited by the Appellant under 
the aforementioned topic, that of the Security Bank 
(Supra) seems to be the one upon which he most relies. 
It will be recalled that in this case Sullivan (Appellee), 
plaintiff below, was injured through the fact that the 
heel of her shoe was caught in a hole in the sidewalk 
caused by a broken or misplaced glass block| in the 
vault light which permitted daylight to enter the vault 
erected and maintained underneath the sidewalk, and 
being part of the premises owned by Appellant The 
Bank contended that since the first floor and basement 
of the building were under lease at the time j of the 
accident to a third party, the latter and not thb Bank 
should be held responsible. This Court, however, held 
that the sidewalk abutting was an appurtenance ifor use 
by the general public as well as for the common hse and 
enjoyment of the entire premises, and that, accordingly 
the owner of the same would be liable for a general re¬ 
pair such as was required in the sidewalk in question. 


And the following significant language was used by 
the Court (also quoted in Appellant’s brief)!: “the 
rule” (determining responsibility for injury) “un¬ 
doubtedly applies where the entire property j is de¬ 
mised, and the tenant, being required to kefep the 
premises in repair, allows a portion thereof to become 
defective, resulting in injury to a third party. It 
would also apply where a tenant leases a portion of a 
building and the accident occurs through the negligence 
of the tenant in keeping the portion exclusively de¬ 
mised to him in repair.” (Italics supplied.) 

i 
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i 
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In the remaining assignments of error, the appellee 
believes that only one or two contentions therein raised 
need discussion. 


The Appellee vigorously asserts that the premises 
occupied by the Union could not by any stretch of the 
imagination be termed a public place, nor the use to 
which they were put a public use. The business of 
the Union, by its very nature, was strictly private in 
character, conducted and maintained for the benefit of 
its members. Corpus Juris in defining the term 4 4 pub¬ 
lic use” in Volume 50 at page 865, states as follow's: 

“In order that a use be a public use it is neces¬ 
sary that the public be concerned in the use, and 
that the purpose for wdiich the property is to be 
used must be in fact a public one; it must be for 
the benefit and advantage of the public, and all 
persons must have an equal right to the use, how¬ 
ever few’ the number wrho avail themselves of it.” 


In the case of Swords v. Edgar et al, 59 N. Y. 28, 
cited by the Appellant, w’hich arose out of an accident 
occurring on a public pier in the city of New York, the 
majority of the Court, in holding the owners of the 
pier liable, held the pier to be a place of public use and 
convenience. And likewise in the case of Market Com¬ 
pany vs. Clagett, cited by Appellant this Court found 
that liability attached to the operating company, the 
Washington Market Company, because of the public 
character of the use to wdiich the premises were put. 

The Appellant also quotes at length from the case of 
Trustees, etc. vs Foster, 156 N. Y. page 362. A close 
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reading of this case discloses that the decision therein 
is on all fours with that by this Court in Bank ys. Sul¬ 
livan, supra, in that the proposition is squarely laid 
down that if only a portion of the premises is let, the 
duty devolves upon the owner of the same to maintain 
and care for the approaches thereto; whereas when the 
entire premises are let, such duty then devolves upon 
the tenant. 


7. 

i 

I 

i 

Finally, it should be noted that a Demurrer to Ap¬ 
pellant’s Declaration was sustained (R-4) upbn the 
ground that it did not set out that the alleged faulty 
condition of the stair rail was known to the Appellee 
prior to the accident. An Amended Declaration (R-4, 
5, 6) was thereupon filed in which it was alleged that 
the Appellee knew or should have known of suph un¬ 
safe condition. It is respectfully submitted thaft there 
was no evidence whatever with which to charge such 
knowledge to the Appellee. Indeed, the vjitness 
Quigley, the caretaker of the building, through whose 
testimony (R-24) the Appellant sought to show that 
the condition of the building generally was in a bad 
state of repair, with the evident intention of imputing 
knowledge thereof to Appellee, stated on examihation 
by the Court (R-24, 30) that he did not know the rail 
in question needed repairing, that he had sat on it 
many times himself, and that even on the night bf the 
accident he saw men sitting on it; that the rail was for 
the Union members a “regular hang-out” and thaft “all 
of the time during the day, somebody was sitting on 
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The Supreme Court of the United States in Bennett 
vs. L. & N. R. R. Co., 102 U S. 577, 580, said: 

“The owner or occupant of land who, by invita¬ 
tion, express or implied, induces or leads others to 
come upon his premises, for any lawful purpose, 
is liable in damages to such persons, they using 
due care, for injuries occasioned by the unsafe 
condition of the land or its approaches, if such 
condition was known to him and not to them, and 
was negligently suffered to exist, without timely 
notice to the public, or those who were likely to act 
upon such invitation.” (Italics supplied.) 


This doctrine was reiterated in Union Pac. R. R. vs. 
McDonald, 152 U. S. 262, 269. 


Both of the above cases are cited in a decision by the 
Court touching upon the question, that of Bell vs. 
Central Nat. Bank reported 28 D. C. Appeals at page 
580. 


Respectfully submitted, 


Chas. S. Baker, 

Benj. L. Tepper, 

Attorneys for Appellee . 



